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Court of Appeals of the District of Columbia. 


No. 3041. 

The Capital Traction Co., &c., Appellant, 

vs. 

Henry F. Copland. 


a Supreme Court of the District of Columbia. 

At Law. No. 53372. 

Henry F. Copland, Plaintiff, 
vs. 

The Capital Traction Company, a Corporation, Defendant. 

United States of America, 

District of Columbia, ss: 

Be it remembered, that in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had, in the above-entitled cause, to wit: 

1 Declaration. 

Filed March 3, 1911. 

In the Supreme Court of the District of Columbia. 

At Law. No. 53372. 

Henry F. Copland, Plaintiff, 
vs. 

The Capital Traction Company, a Corporation, Defendant. 

The plaintiff, Henry F. Copland, sues the defendant, the Capital 
Traction Company, a corporation, for that heretofore, to-wit, on the 
ninth day of May, A. D., 1910, and for a long time prior thereto, and 
since, the said defendant was a common carrier of passengers for hire, 
and, as such, owned, operated and controlled a certain street railway 
with cars run thereon, propelled by electricity, up and along certain 
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streets, avenues and highways, and among others New York Avenue. 
Fourteenth Street, Northwest, Cincinnati Street, Calvert Street, and 
across the Bridge at Calvert Street crossing Rock Creek, and also 
upon and along Connecticut Avenue, in the City and County of 
Washington, in the District of Columbia, and along other streets and 
highways in said District. 

And the plaintiff says that on the day and date aforesaid, he, the 
said plaintiff, at or near the intersection of New York Avenue and 
Fifteenth Street, Northwest, in said City, entered one of the defend¬ 
ant’s said cars, to-wit, Car No. 5, and became a passenger on said car, 
which said car was then Northbound upon and by way of New 

2 York Avenue, Fourteenth Street, Northwest, and other streets 
and highways in said city, to Cincinnati Street and Calvert 

Street, and across the Rock Creek Bridge at Calvert Street to Connecti¬ 
cut Avenue, and thence up Connecticut Avenue to Cbevv Chase, all in 
the said District of Columbia; that while the plaintiff was upon the 
said car as a passenger aforesaid, he occupied a seat in said car pro¬ 
vided hv the defendant for the use of passengers, and next to an open 
window on the left side of said car, across which window were metal 
bars, and against one of which bars the plaintiff rested his left arm; 
that from the place where the plaintiff entered said car to the said 
Rock Creek Bridge at Calvert Street, a distance of several miles, there 
were no trolley poles or other obstructions or dangers along the route 
or near the tracks of said car, and, while the plaintiff was so occupying 
said car seat as a passenger and while his arm was so resting against 
said bar, and while the plaintiff was, without any negligence on his 
part, and while the said car was proceeding in a westerly direction 
across the said Rock Creek Bridge and along Calvert Street aforesaid, 
immediately after passing said bridge, without any notice or warning 
to him of the proximity of a trolley pole or other dangerous object, 
the plaintiff’s left hand was momentarily turned from the wrist out¬ 
ward from the position of his arm against said bar, was then and there 
in the forward movement of said car caught and thrust against a trol¬ 
ley pole, which was then and there by the defendant negligently 
maintained and allowed to remain so as to imperil the lives and limbs 
of passengers therein, to-wit, at a distance of five inches from said 
bar and said window, and thereby the plaintiff’s left hand was 

3 violently bent and thrown backward against the window of 
said car, and thereby the plaintiff’s left wrist was broken and 

fractured, and the bones of the plaintiff’s left hand from the 
knuckles to the wrist broken and fractured, and the ligaments torn 
and ruptured and broken on the plaintiff’s left wrist and hand, and 
the plaintiff's left elbow forced violently backward against the side 
of the window frame, and the plaintiff thereby sustained great mental 
and physical pain, injury and shock, and was thereby greatly 
maimed" disfigured and injured, and suffered, and from thence 
hitherto has, and will continue to, suffer great pain of mind and 
body, and has suffered and will continue to suffer permanently the 
loss of the use of his left hand and wrist, as well as insomnia, neuras¬ 
thenia, and other permanent disorders, and has been and will be, bv 
reason’of said injuries, unable to attend to his business of landscape 
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gardening, and has been and will continue to be put to great expense, 
to-wit, the sum of Five Hundred (500) Dollars, in and about en¬ 
deavoring to he cured of his said wounds and injuries, and has been 
and will continue to be thereby greatly injured and damaged, and 
the plaintiff says that the damages and injuries caused and inflicted 
upon him as aforesaid were due solely to the negligence of the defend¬ 
ant, whose duty it was to construct its railroad and lines of trolley 
poles’ and to use such cars and equipment as not to endanger the safety 
of its passengers. 

And the plaintiff says that by reason of the negligence of the de¬ 
fendant as aforesaid, he has suffered damages to the amount of Ten 
Thousand ($10,000) Dollars. 

And the plaintiff claims of the defendant as damages, the 
4 said sum of Ten Thousand ($10,000) Dollars, besides costs. 

CRANDAL MACKEY, 

Attorney for Plaintiff. 


Plea. 

Filed March 8, 1911. 

******* 

The Capital Traction Company, the defendant in the above entitled 
cause, for a plea to the declaration of the plaintiff, Henry F. Copland, 
heretofore filed therein, says that it is not guilty in the manner and 
form therein alleged. 

R. ROSS PERRY & SON, 

G. THOMAS DUNLOP. 
Attorneys for Defendant. 

Joinder of Issue. 

Filed March 13,1911. 

******* 

The plaintiff joins issue upon the defendant’s plea. 

CRANDAL MACKEY, 

A ttomey for Plaintiff. 


5 Memorandum. 

April 4, 1916.—Verdict for Plaintiff for $2,000.00. 

Supreme Court of the District of Columbia. 

Friday, April 14th, 1916. 

Session resumed pursuant to adjournment, Hon. Wendell P. Staf¬ 
ford, Justice presiding. 

******* 

Come now the parties hereto by their respective attorneys of record; 
whereupon the defendant’s motion for a new trial is submitted with- 
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out argument, and it is ordered that said motion be, and the same is 
hereby overruled and judgment on verdict is ordered. Wherefore, 
it is considered that the plaintiff herein recover of the defendant the 
sum of Two Thousand Dollars ($2,000.00) with interest from this 
date together with costs of suit to be taxed by the Clerk and have exe¬ 
cution thereof. 

From the foregoing, the defendant hy its Attorney, in open court, 
notes an appeal to the Court of Appeals, whereupon the penalty of a 
bond to operate as a Supersedeas, is hereby fixed in the sum of Three 
Thousand Dollars. 

6 Memoranda. 

April 26, 1916.—Supersedeas bond approved and filed. 

May 24, 1916.—Time to submit Bill of Exceptions extended to, 
and including, July 1. 1916 and to tile Transcript of Record to, and 

including, August 1, 1916. 

June 30, 1916.—Bill of Exceptions submitted. 

July 24. 1916.—Time to file Transcript of Record extended to, 

and including, October 1, 1916. 

September 28, 1916.—Time to file Transcript of Record extended 
to, and including, October 16, 1916. 

7 Supreme Court of the District of Columbia. 

Wednesday, October 11th, 1916. 

Session resumed pursuant to adjournment, Hon. F. L. Siddons, 
Justice presiding. 

******* 

By Judge Stafford. 

The Court having this day signed the Bill of Exceptions taken at 
the trial of this cause and heretofore submitted, as of the time of the 
noting thereof at the trial, now hereby orders the same of record 
nunc pro tunc. 

Memoranda. 

October 12, 1916.—Time to file Transcript of Record extended to, 
and including, November 1, 1916. 

October 24, 1916.—Time to file Transcript of Record extended to, 
and including, December 1, 1916. 

Assignment of Errors. 

Filed October 24, 1916. 

******* 

The learned trial court erred: 

1. In admitting testimony on behalf of the plaintiff, over 

8 the objection of counsel for the defendant, to the effect that a 
witness, William T. S. Curtis, was injured on a prior occasion 








HENRY F. COPLAND. 


5 


in a different car many years before the injury in question in this 
ease, by being struck on the hand or arm by a different pole in a 
different location from that of the pole in question in this case and 
under circumstances differing from those in the case at bar; as such 
testimony did not tend to prove any act of negligence charged in the 
declaration in the case at bar, as more fully appears in the bill of 
exceptions herein filed. 

2. In admitting testimony on behalf of the plaintiff, over the 
objection of counsel for the defendant, that on an occasion prior 
to the accident in question in this case, to wit, in July, 1909, a Miss 
Chapman was injured on a car of the defendant company at a place 
on the defendant’s line remotely distant from the point of the acci¬ 
dent. in question and under different circumstances from those testi¬ 
fied to in the case at bar; as such testimony did not tend to prove any 
act of negligence charged in the declaration in the case at bar as 
more fully appears in the bill of exceptions herein filed. 

3. In admitting certain testimony on behalf of the plaintiff, more 
particularly set forth in the bill of exceptions, with respect to the 
swaying of cars at various points on defendant’s line, and the effect 
of such swaying upon the distance between the cars and the poles; 
such testimony being inadmissible to prove any act of negligence 
stated in the declaration filed in the case at bar. 

4. In permitting the witness eir. called on Ijehalf of the plain¬ 

tiff, and over the objection of the defendant, to refresh his 
9 recollection by referring to a paper which was not a legally 
sufficient memorandum for the purpose, and to testify there¬ 
from. 

5. Tn refusing to admit evidence offered on behalf of the defendant 
to the effect that the judgment in the case of Lillian M. Chapman 
against the Capital Traction Company, declaration in which was ad¬ 
mitted in evidence on behalf of the plaintiff and relied upon by the 
plaintiff as showing notice to the defendant of negligent construction 
and maintenance of the trolley pole, constituting the cause of action 
in the case at bar, was for the defendant, and in further refusing to 
admit all the other facts of record in the said Chapman case, for the 
reason, first, that said Chapman case could not have been notice to 
the defendant of such negligence; second, that if the facts relied upon 
as constituting negligence in the two cases were substantially the 
same, then there having been a judgment for the defendant in the 
Chapman case there should be a judgment for the defendant in the 
case at bar as a matter of law; third, that it having been judiciallv 
determined in the Chapman case that the window guards, which 
were identical in the two cases, constituted a sufficient warning to 
passengers within the car, failure to observe which constituted con¬ 
tributory negligence on the part of the plaintiff, there should be a 
verdict and judgment for the defendant in the case at bar as a mat¬ 
ter of law. 

6. In refusing to direct a verdict for the defendant upon the whole 
evidence. 

7. In refusing at the special request of counsel for the defendant ■ 
to instruct the jury as follows: 
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‘‘The jury are instructed as matter of law that the tracks, the gage 
or distance apart thereof, the width ot space between the two tracks, 
the line upon which such tracks are laid, the trolley poles and other 
construction of the railway of the defendant company at the point 
or points in question in this case were constructed and located in ac¬ 
cordance with law and with the approval of the Commissioners of 
the District of Columbia as provided by law, and that such construc¬ 
tion and location cannot and does not constitute negligence in this 
case, and the jury are further instructed that there is no evidence in 
this case that since so constructed and located there has been any 
change in the construction or location of said tracks, trolley pole 
or other construction or equipment of said railway, and their verdict 
should he for the defendant.” 

8. In refusing at the special request of counsel for the defendant 
to instruct the jury as follows: 


3 . 

“The jury are instructed as matter of law that no presumption of 
negligence on the part of the defendant arises in the case at bar from 
the mere happening to the plaintiff of the accident in question, and 
that the burden is upon him to prove by a preponderance of the evi¬ 
dence that the maintenance by the defendant of the trollley pole 
with which the plaintiff’s hand came in contact upon the occasion 
in question in the position described in the evidence, unnecessarily 
and negligently imperiled the safety of passengers within the car of 
the defendant as described in the evidence, and that said negligence 
was the proximate cause of the plaintiff’s injury.” 

9. In refusing at the special request of counsel for the defendant 
to instruct the jury as follows: 


4. 

“If the jury shall find from the evidence that at the time and 
place in question the plaintiff was a passenger on a car of the de¬ 
fendant company and was seated immediately adjacent to a window 
in the said car, and that the opening of the said window was guarded 
by four iron bars each of the diameter of about one-half of an inch, 
which bars extended across the said opening above the sill of the said 
window, parallel to each other and at a distance of three inches 
from each other, the knvest of which was at a distance of three and 
one-eighth inches from said sill, and the remaining three of 
11 which were distant successively three inches from each other, 
then the jury are instructed that the presence of the said bars 
in the said place was a warning to the plaintiff that it was dangerous 
for him to project any part of his body beyond the said bars; and 
if the jury shall further find from the evidence that the plaintiff at 
the time and place in question was seated immediately beside one 
of the said windows and rested his arm upon the sill thereof, and pro¬ 
jected his hand to the extent of about four and a half inches beyond 
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the said bars, and was thereupon injured by having his hand so pro¬ 
jected strike against a trolley pole of the company situated at the 
distance ot four and a half inches from said bars, and maintained 
there for the purpose of the operation of the said road, then the jury 
are instructed as matter of law that the plaintiff was guilty of con¬ 
tributory negligence and cannot recover in this action, and their 
verdict should be for the defendant.’ 7 

10. In refusing at the special request of counsel for the defendant 
to instruct the jury as follows: 


4 %. 

“If the jury shall find from the evidence that at the time and 
place in question the plaintiff was a passenger on a car of the de¬ 
fendant company and was seated immediately adjacent to a window 
in said cai, and that the opening of the said window was guarded by 
tour iron bars each of the diameter of about one-half of an inch 
which bars extended across the said opening above the sill of the said 
window, parallel to each other and at a distance of three inches from 
each other the lowest of which was at a distance of three and one- 
eighth inches from said sill, and the remaining three of which were 
distant successively three inches from each other, then the jury are 
instructed that the presence of the said bars in the said place was a 
warning to the plaintiff that it was dangerous for him to project any 
part‘of Ins body beyond the said bars; and if the jury shall further 
find from the evidence that the plaintiff at the time and place in 
question was seated immediately beside one of the said windows and 
rested his arm upon the sill thereof and projected his hand to the 
extent of about four and a half inches beyond the said bars and was 
hereupon injured by having his hand so projected strike against a 
trolley pole of the company situated at the distance of four and three- 
quarters inches from said bars and maintained there for the purpose 
of the operation of the said road; and if the jury shall furthered 
from the evidence that an ordinarily prudent person in the then 
posi ion of the plaintiff and under the surrounding circumstanc^ 

wo " l<l r £r d s2££, h " “•* th “ * h * 

12 

pany scned as a warning to passengers as a matter of fact and 
\\ hether they were a sufficient warning were questions of fact ’to be 
determ,ned by the jury. And in further instructing the jury that 

*‘ , er he m ‘he case at bar ought to have uKSd 

that the bars which he saw across the window were put there as a 
warning that if he put hie hand or head out of the window they ifere 

tHetermffie “tnd ffi S ° f 16 i^ 60 *’ 7®® aqu6Ption of ^'t for the jury 
to determine. And in further instructing the jury that they mb hi 

take into consideration what experience, if any “the plaintiff had 

had in riding upon these care and what he knew With rL^t to anv 

pole and the location of the pole and alsn wW +ij• 1( > any 

or ought to have known with^pecttothem ^ might have 
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12. In further instructing the jury that they might take into con¬ 
sideration in determining the question of the plaintiff’s contributory 
negligence, whether the protrusion of his hand from the window 
under the circumstances described by him was voluntary or invol¬ 


untary. , . . , . , . 

13. And in further instructing the jury that they had a right to 

consider the fact that other previous accidents had occurred of which 
the defendant company had knowledge, as notice to the company 
and as bearing on the question of whether there was negligence on 
the part of the defendant in maintaining the pole where it was with 

respect to the track. m 

1 G. THOMAS DUNLOP, 

Attorney for Defendant. 


13 Designation of Record. 

Filed October 24, 1916. 

******* 

In preparing the transcript of record in the above case the Clerk 
will please embody the following: 

1. Plaintiff’s declaration filed March 3rd. 1911. 

2. Plea filed March 8th, 1911. 

3. Joinder of issue filed March 13th, 1911. 

4. Memorandum of verdict April 4th, 1916. 

5. Defendant’s motion for new trial overruled and judgment on 
verdict for plaintiff in the sum of $2,000. Appeal noted by defend¬ 
ant in open court and supersedeas bond fixed at $3,000. April 14th, 
1916. 

6. Memorandum of supersedeas bond approved and filed April 
26th, 1916. 

7. May 24th, 1916, memo, time to submit bill of exceptions ex¬ 
tended to July 1st, 1916; and to file transcript of record in Court of 
Appeals extended to August 1st. 1916, inclusive. 

8. June 30th, 1916, memo, bill of exceptions submitted. 

9. September 28th, 1916, memo, time to file transcript extended 
to and including October 16th, 1916. 

10. October 12th, 1916, memo, time to file transcript extended to 
and including November 1st, 1916. 

11. October 13th, 1916, bill of exceptions filed as of October 11th, 
1916, and order making bill of exceptions part of the record. 

12. Assignments of error filed October 24, 1916. 

14 13. This designation filed October 24, 1916. 

14. October 24th, 1916, memo, time to file transcript ex¬ 
tended to and including December 1st, 1916. 

G. THOMAS DUNLOP, 
Attorney for Defendant. 
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15 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

I, John R. Young, Clerk of the Supreme Court of the District 
of Columbia, hereby certify the foregoing pages numbered from 
1 to 14, both inclusive, to be a true and correct transcript of the 
record, according to directions of counsel herein tiled, copy of which 
is made part of this transcript, in cause No. 53372 at Law, wherein 
Henry F. Copland is Plaintiff and The Capital Traction Company, 
a corporation, is Defendant, as the same remains upon the files and 
of record in said Court. 

In testimony whereof, I hereunto subscribe my name and affix' 
the seal of said Court, at the City of Washington, in said District, 
this 16th day of November, 1916. 

[Seal Supreme Court of the District of Columbia.] 

JOHN R. YOUNG, Clerk. 


16 Tn the Supreme Court of the District of Columbia. 

At Law. No. 53372. 

Henry F. Copland, Plaintiff, 
v. 

The Capital Traction Company, a Corporation, Defendant. 

Bill of Exceptions. 

Be it remembered that this cause came on for trial before Mr. 
Justice Wendell P. Stafford, an Associate Justice of the Supreme 
Court of the District of Columbia, and a jury on the 30th day of 
March, 1916. Thereupon and thereafter ithe" plaintiff to maintain 
the issues on his part joined introduced the following evidence, to 
wit: 

James W. Davis, a witness produced on behalf of the plaintiff, 
testified that he was a nephew of the plaintiff and was with him on 
the 9th day of May, 1910, when the accident in question occurred; 
that together with the plaintiff they took the car upon which they 
became passengers at 15th Street and New York Avenue bound for 
Chevy Chase, where they were going out to do some gardening work; 
at that time witness was living with the plaintiff. The car on 
which they took passage went out over the Calvert Street Bridge, 
turning into Connecticut Avenue after crossing the bridge. The car 
w'as number five (5) of the Capital Traction Company, the arrange¬ 
ment of which with respect to the seat, window and window 7 guards 
was correctly represented by a full sized model which had been 
2—3041a 
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prepared by the defendant Company and which was used in court 
during the trial of the case, and which was and is conceded to be a 
correct full sized reproduction of that portion of car number live 
which it undertook to represent. He and the plaintiff, Mr. Copland, 
sat on the left-hand side of the car, Copland next to the win- 
17 dow and witness next to the aisle. On that morning as they 
were going across the Calvert Street Bridge in the car, he 
noticed as they got to the other side of the bridge that his uncle, 
the plaintiff, had his hand resting on the window sill conversing 
about some work thev were going to do that morning. As they were 
talking about this work, he noticed that they were on the other side 
of the bridge when his uncle’s hand—he was sitting with his hand 
on the window sill like this—happened to get out of the window. 
The car was a rocky car, kind of swayed sidewise. As they got 
nearly across the bridge his uncle s hand got out the window and 
one of the poles hit it, and by that time he jarred against witness 
on his left side and in the meantime witness grabbed hold of his 
hand and jumped up and told the conductor to stop the car. The 
conductor asked how it happened and witness told him. They went 
right on out to Chevy Chase and had plaintiffs’s hand dressed out 
there and then came back to the hospital. Plaintiff was conversing 
with witness when he was hurt. His left arm was this way (in¬ 
dicating that the arm was resting on the sill of the window). Wit¬ 
ness was sitting alongside of the plaintiff and plaintiff was talking 
to him, just like his hand was out straight you know, explaining 
about this job; the car was going a pretty good clip across the bridge 
and as it got to the opposite side plaintiff’s hand got out the window 
and hit the pole. Witness further gave testimony with respect to 
the extent of the disability suffered by plaintiff as a result of his 
injury. 

On cross-examination the witness testified that plaintiff did not 
change the position of his arm from that indicated; that his elbow 
or arm was still resting on the window sill when the hand went out 
and struck the pole; that he did not lift his arm and stick his hand 
out of the window; that he was certain of that and was certain that 
plaintiff’s elbow was still on the window sill when he was struck; 

that witness was sitting alongside of plaintiff looking at it 
18 and saw it. They were both talking together; that he saw 
plaintiffs arm still on the window sill when the accident 
happened. It was daylight when the accident happened, between 
9:00 and 10:00 o’clock in the morning. He and plain!iff had gone 
out on these same cars before the accident but not very often. They 
had had a good many jobs out there but did not always go on the 
cars; probably once in two weeks witness would go out with plain¬ 
tiff on the cars. 

Henry F. Copland, the plaintiff, testified in his own behalf that 
he was thirty-seven years old; that he was a landscape gardener by 
trade, having followed that trade for sixteen years; that in the Spring 
of 1910 he had occasion to go out toward Chevy Chase and would 
usually go with a dayton wagon and horse but not always because 


I • 
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if they had special engagements they would take a car. He was 
living at that time at Arlington, Virginia. On the 9th of May, 
1910, the date of the accident, he took the car in question at loth 
Street and New York Avenue. The car was number five. He had 
ridden on these cars maybe two or three times in six or seven weeks. 
It was between nine and eleven o’clock in the morning. When asked 
whether he had had occasion to observe the bars across the windows 
on those cars (as indicated in the model) ; except on the car on 
which he was riding, he answered, 

“A. 1 saw the bars. 

Q. I mean on that day. A. No, sir. Not on that day but I had 
seen the bars and I thought they were put there to keep children 
from falling out the windows.” 

To the best of his judgment he was sitting in the fourth seat from 
the back on the left-hand side of the car; that the model hereinbe¬ 
fore referred to correctly represented the side of the car and the 
seat; that his nephew was sitting with him; plaintiff was sitting 
next to the window with his arm resting on the sill. His nephew, 
David, asked him something about a hedge he had planted out some¬ 
where in Chevy Chase when plaintiff said, “Jim, don’t bother me.” 
At that instant. 

19 “Q. What happened? A. I thought the trolley fell. There 

was a boom and I fell over him to the aisle, over mattocks, 

shovels and everything else.” 

He went on out to Chevy Chase and from there returned to the 
Emergency Hospital where his arm was dressed. The pole that 
struck his arm was number 228. He knew the number because he 
. was well known all through Connecticut Avenue, having worked 
from Mr. Wardinan’s house down including Mr. Hill’s, Mr. Ansley’s 
and all those people, and after the accident went back there and got 
the number; that this pole was the lirst after you got across the 

bridge going west, opposite Mr. Johnson’s garage; that he subse¬ 

quently saw some experiments and measurements made by Mr. 
Mackey, his counsel, with number five car and this number 228 
pole; that experiments were made with an ordinary carpenter’s rule 
about nine months after the accident. Mr. Mackey and plaintiff 
went out there on the car and Mr. Mackey had a carpenter’s rule 
there and he held it out from one window over the sill and it broke 
it at Sy 2 inches. The rule bent back and struck Mr. Mackey on 
the back of his hand and made a dent in it and Mr. Mackey said, 
“Damn, but that is some pole.” Witness also gave testimony with 
respect to the extent of the disability which he had suffered as a 
result of the injury, which consisted in a Colies’ fracture of his wrist 
and a displacement that resulted in his forearm being out of align¬ 
ment and caused serious injury to his ability to work as a gardener. 

On cross-examination plaintiff testified that he had lived at Cleve¬ 
land Park, about 12 or 15 years ago in the Lodge at the entrance to 
Cleveland Park, right alongside of this railroad; that he was about 22 
years old then; that they lived there for about three months and he 
worked around as a gardener for people in Cleveland Park; that he 
came in and out from town on these cars every day. When asked 
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whether he did not go back and forth on these cars from the City to 
Cleveland Park a great deal he answered, “No, sir; not since I have 
been living in Virginia because 1 had mv teams”; that he had worked 
for Mr. Wardman and Mr. Hill and lived there just across 
20 the bridge for a short time, it may have been three or four 
months. If it came a rainv day and he had a special engage¬ 
ment. it may have been twice in a month or six weeks, he would use 
these street cars. He was asked: 

“Q. You said when you did go out on street cars you noticed those 
bars up along there but that you did not notice them there this par¬ 
ticular day, is that right? 'A. I noticed them afterwards, and I 
thought they were put there to keep children from falling out the 
window.” * * * 

Q. You knew they were there before when you were on the car? 
A. I had never noticed them. 

Q. You mean you had never seen them before that? A. I never 
bothered my head about them because T didn’t use the cars enough. 

Q. Whether you ever bothered your head about them or not, had 

you ever seen them? A. Tt is hard to tell. T wouldn’t even know 
No. 5 car now if you were to show it to me. 

Q. When you said a moment ago this model over here correctly 
represented the car, you were in, the windowsill and the bars, what 
did you mean? A. I meant that framework there and that pole.” 

(Beside the model of the car window and seat there was a full 
sized model of the pole placed in the same position and at the same 
distance from the side of the car as at the time of the accident.) 

“Q. Do you mean to say that those bars that are on this model now 
were not on that car you were on? A. No. sir; I don’t mean that. 
There was some protection across there, but whether they were bars 
or not I don’t know. 

Q. You don’t know but what they were just like that? They may 
have been like that. A. Yes, sir.” * * * 

“Q. * * * You had your left elbow resting on the window sill 

just like you have got it on that chair?” (Witness’ arm was resting 
on the arm of the chair in a horizontal position.) “A. Exactly; yes, 
sir. 

Q. And you never took it off? A. No, sir. 

Q. It was still resting on that window sill when you were hurt? 
A. As far as my recollection. I heard the trolley fall; that is all 1 
know. 

Q. Up to the time you thought you heard the trolley fall when this 
thing suddenly happened to you, up to that moment your elbow was 
resting on the window sill? A. Yes, sir. 

Q. You did not lift your arm up and stick it out over the bars did 
you? A. I didn’t have any occasion to do it. I wasn’t bothering 
about it. I didn’t want the boy to keep bothering me. I was think¬ 
ing about making money. 

Q. Are you certain of that. A. Dead certain.” 

The model of the pole was thereupon placed so that it stood 
21 with the “collar” 3% inches from the bars of the window of 
the model of the car, which was conceded to be the position 
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of the pole with respect to the car at the time of the accident in ques¬ 
tion. And the plaintiff thereupon took his position, sitting upon the 
car seat of the model and put his arm on the window sill of the 
model as it had been on the day of the accident. Whereupon 
the following occurred: 

“Q. Show us how you put your arm. A. James asked me about 
something and T said, ‘Don’t bother me/ and then I heard the pole go 
like that (illustrating). 

Q. That is what you did? A. Yes, sir. 

Q. That is all you did? A. fes, sir. 

Q. Mr. Copland, will you show us how your hand can be hit by 
that pole without taking your elbow off the window sill? A. I don’t 
know. 

Q. Mr. Copland, of course if you don’t know, as you said a mo¬ 
ment ago, how your hand could be struck by that pole, you don’t 
know what part of the pole struck you, do you? You did not see 
the pole strike you, did you? A. No, sir; but T felt it, 

Q Then you don’t know whether it was what they call the bell or 
cap on that pole that sticks out or the pole itself? A. Coming back 
from Chew Chase we looked at that pole, and after the injury I 
looked at the pole and nothing done — it but the ring on the pole, 
pole No. 228. at the corner of Calvert Street and Woodley Place.” 

Plaintiff further testified that he knew that the railroad had the 
overhead trollev svstem across the bridge and along Connecticut Ave¬ 
nue out to Cleveland Park; and that there were poles all up Con¬ 
necticut Avenue from the bridge between the tracks, and that the cars 
did not run by underground trolley as they do in the city. 

On redirection examination the plaintiff was asked whether his 
arm when resting on the window sill was against any of the bars, to 
which he answered, “The lower bar, if it was against anv bar.” 

. Walter Atlee, a witness produced on behalf of the plaintiff, tes¬ 
tified that he was a civil engineer and had built street railways in 
M ashington and had served the Western Maryland and Pennsyl¬ 
vania Railroads in responsible engineering positions: that he had 
made measurements in May, 1912, along the line of the Capital 
Traction Company accompanied by Mr. Huntting, one of its en¬ 
gineers: that pole 228 was 30 feet west of the west end of the Calvert 
Street Pridge and stood in the middle of the space between the tracks 
of the Capital Traction Company at that point; that the poles 
22 on the Bridge are all relativelv the same distance from the 
rails as pole 228; that the bottom of the hub or collar on the 
polo was 70 1 /. inches above the surface of the street and the top of the 
rails of the tracks: that the distance from the surface of the ground 
or rail to the top bar across the window of car No. 5 of the Capital 
Traction Company on the left side was 6 feet, 3% inches or 75 % 
inches: that there were four bars hor-zmtallv across the window on 
the outside of the car, each one % inch in diameter and 3% inches 
apart between centers; that the lowest bar is 3% inches above the win¬ 
dow sill: that the second bar from the top was 5 feet, 11% inches 
above the ground or rail, or 71% inches, and that this second bar 
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from the top was 3% inches away from the widest part of the hub or 
collar on this pole 228; that the hub or collar projected lVs inches 
from tho main or straight portion of the pole; that the 3inches 
referred to represented the clear distance beween the outride of the 
bars across the window of the car to the nearest point of the collar on 
the pole, and that the nearest point of that collar or hub was opposite 
the bar next to the top. Tt is agreed that these measurements and 
figures are correct and also that the clear distance between the top 
bar of the guard across the window and the pole above the collar was 
4% inches. 

William T. S. Curtis, a witness produced on behalf of the plain¬ 
tiff. testified that he is a lawyer by profession, residing in Chevy 
Chase, Maryland; that he has been actually living there between 
ten and eleven years, but has been going out to property he owncs 
there every few days for twenty-four years; that in going home from 
his office in Washington he travels to and from Chevy Chase on this 
car line and past the scene of the accident in question; that he has 
ridden on the type of car in question in this case and represented by 
the model used in court ever since that type of car has been used on 
the line, which has been over nine vears; that thev have had bars on 
the side over nine years, three or four bars; that naturally when the 
cars are going fast there is a swaying movement more or less. 
23 Tt is a heavy car; that with the cars going rapidly, of course, 
there is naturally some, because any unevenness of the track 
will make a car wobble. As a rule there is very little lateral move¬ 
ment going over the Bridge when they go slowly but if a car should 
go very rapidly, which as a rule they don’t over the Bridge, the move¬ 
ment is up and down and sometimes a little laterally until they re¬ 
moved the sides of the Bridge some few years ago and cut off some 
of the Bridge and that made some change, and they were required to 
go slower. TTe did not know about the requirements. There was a 
great deal of complaint made about the width of the Bridge and the 
oscillation of that Calvert Street Bridge, and he thinks through the 
Commissioners or by Congressional action, he forgets which but he 
thinks by the Commissioners, they were required to take off the foot- 
walk on either side—the overhang—so that now the Bridge is 
about 8 or 10 feet narrower than it was 4 or 5 years ago. This was 
done possibly three or four years ago, something of that sort. This 
change in the Bridge was later than 1910. After the cars pass over 
the Bridge they increase their speed. This has always been so. He 
could not estimate in inches or fractions of an inch the amount of 
the swaying when a car is going fast, never having made any meas¬ 
urements one way or another. There has been no change in the 
relative location of the poles and the tracks across the Bridge and 
along Calvert Street, including the point in question in this case dur¬ 
ing the past eight or nine years. There were no poles until you 
came to the bridge. The conditions were the same in 1907, 1908, 
1909 and 1910. He did not think the poles had been changed at 
all since he lived out there. On the 20th of April, 1907, lie was a 
passenger on one of the cars of this line, the car being what was 





HENRY F. COPLAND. 


15 


then called the old 13 or 14; that the model used in court repre¬ 
sented almost identically the car on which witness was a passenger 
on that day, except that he did not know how the window was fixed, 
whether it raised or not; he knew that the window was open and 
that it was that general type of car; that he was not positive 
whether it was one of the present cars that are being used 

24 on the Chevy Chase line or another general type; he knew 
there had been some little change; that the car was fitted with 

those four bars across the windows, without any grating, but with 
four bars; that he was sitting right next to the window. It was 
the same general type of cars and bars and he should say the model 
in court showing window and bars was almost identical with the 
car on which he was riding when injured. 

On cross-examination he testified that the type of car now used on 
that line and in use in 1910 is a type that was not used prior to 1909. 
There was an agreeable change in the cars in 1909. lie knew there 
was a change for the better; they were larger cars that were put on in 
1909; that the type of car that was in use in 1910 and at the present 
time were not on the line on the 26th day of April, 1907. The win¬ 
dow instead of going down, pushed up and left it open with three or 
four bars on the side in the summer. On direct examination con¬ 
tinued, the witness was asked, “Tell the jury where you were injured, 
where you were sitting and what direction the car was going?”, to 
which question counsel for the defendant then and there objected for 
the reason that it did not appear that the car in which the witness was 
a passenger on April 26th, 1907, was of the same type, and that it 
affirmatively appeared that it was not substantially the same car, but 
the Court overruled the said objection and permitted the witness to 
answer, to which ruling of the Court counsel for the defendant then 
and there excepted and the Court noted the said exception upon its 
minutes. Counsel for the defendant then and there further objected 
to the question on the ground that it did not appear that the witness 
was injured at the same place at which the plaintiff in the case at bar 
was injured, whereupon counsel for the plaintiff stated that they ex¬ 
pected to show that he was injured within two poles of this pole at 
which the injury occurred, whereupon counsel for the defendant re¬ 
newed his objection on the ground that such testimony would not 
tend to prove any negligence charged in the declaration in the case 
at bar, but the Court overruled the said objection, to which ruling of 
the Court the defendant by its counsel then and there excepted and 
the Court entered said exception upon its minutes. The witness there¬ 
upon answered that he was going out from town; that he was 

25 crossing the bridge, sitting on one of those seats on the south 
side next to the poles going west; that he was sitting next to 

the window, a gentleman was sitting with him; the car was crowded. 
The injury occurred by being struck by a pole which he identified as 
about the second or third pole from the west end of the Bridge; that 
he was going over the Bridge at the time; that the car was near the 
west end of the Bridge, about two poles from what they called Wood- 
ley Place. Whereupon the following occurred: 
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“Mr. Dunlop: If your Honor please, I want to renew my objec¬ 
tion again on the same ground and that it further appears 

The Court (Interposing) : That objection will be overruled and an 

exception noted.” . . . 

Whereupon the witness further testified that he was sitting in the 

seat next to the window and those four bars were there; that he was 
talking to his friend; gesticulating, and he made some movement 
like this (indicating) over toward the Connecticut Avenue Bridge. 
His hand got over the top of that bar; he never changed his position 
from straight. He did not reach this way (indicating) but was sit¬ 
ting straight in his seat; his hand went over this way in talking, and 
the pole struck him on the ends of his fingers. It drew it in between 
the pole and the car and struck his shoulder and brought him tight up 
against the seat; as it did, he heard things crash and break and that 
was the last he knew. He was unconscious. When the car stopped 
it had gotten around the corner, and they had taken him out and laid 
him on the parking. He saw people there. He was unconscious 
probably two or three or four or five minutes; that he did not see 
the conductor or anybody else when he came to. The conductor was 
on the car when he paid his fare. This happened on the 26th day of 
April, 1907; that he did not know whether any officers of the Com¬ 
pany knew of this. Whereupon counsel for defendant moved that 
this testimony he stricken out as incompetent to prove anything in 
the case at bar, which motion the Court then and there overruled and 
counsel for the defendant then and there noted an exception thereto, 
which exception was noted upon the minutes of the Court. 

On cross-examination the witness testified that when this 
26 accident happened he did not have his arm resting on the 
window sill; that he was gesticulating. He was talking this 
way (indicating) and pointing like that (indicating) and before he 
knew it it hit him. His arm was not up on the top of the bars at all. 
His hand went out over the top of the bars. He did not know the 
relative height of the bars on that car as compared with the bars on 
the car represented by the model, hut he knew that there were three 
or four bars. When’ asked to indicate on a plat showing the loca¬ 
tions of the various poles on the Bridge and to the west of it, he in¬ 
dicated a pole on the Bridge, two poles to the east of the one in ques¬ 
tion in this ease, as the pole at which he was injured. He did not 
know the exact distance of the pole at which he was injured from the 
car as it passed, but he had several times tried sticking a rolled up 
newspaper through the window after his accident and he would hear 
it slap against one pole and then it would skip one and hit the next 
one quite violently. There is some little difference in the distance of 
the poles from the sides of the street cars—slight. 

On redirect examination he was asked how far he projected the 
rolled up newspaper upon the occasion of the experiments which he 
made, to which he replied that he pushed it out the window from the 
bars about five or six inches. 
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Paul Weir, a witness called on behalf of the plaintiff, testified 
that he was hy occupation a newspaper man, had been such for about 
nineteen years, employed by the Associated Press; that he had lived 
in Washington eight years; that in the summer or in May of 1910 he 
used the cars of the Capital Traction Company in going to Chevy 
Chase once in a while. Since then he has used them more frequently; 
that in the early part of 1910 and prior thereto there was in use on 
^ a pav-within type, a very heavy car which ran between 

loth street and New N ork Avenue to Chevy Chase Lake. Over ob¬ 
jection of counsel for the defendant and upon the statement of the 
Court that the testimony would be stricken out if not material 

^ oi admissible and that he would see that defendant lost none 
27 of its rights, the witness was permitted to testify that he had 
observed very closely and measured the poles with reference 
to their proximity to the cars in connection with an accident in 
which he was interested, having been on a car at the time of an acci¬ 
dent in which a young lady who was with him broke her wrist. This 
was in July, 1909. It was car No. 1, and the young lady was Miss 
Chapman. They hoarded at 15th and New York Avenue; that there 
were cross seats in the car and bars at the windows. Whereupon the 
following occurred: 

“Mr. Dunlop (interposing): If your Honor please, I think it is 
only fair at this time that I should state the grounds of my objection 
i , y I ar tn ulailv. It appears that he is now speaking 
of the Chapman case. Either the Chapman case was the same as 
this case or it was different. If it is a different case then this testi¬ 
mony is not competent and no testimony is competent with respect 
to it. If it is the same case, then that case has been adjudicated, 
and if it is the same case as this it amounts to stare decisis. If they 
propose to show that this is the same case as the Chapman case, I 
have no objection because I propose to argue and propose to show 
and take the position here that the finding of the court in that case 
is binding upon the court in this case. 

“The Court: We will have to get the circumstances first. You 
can go into it fully to see about it.” 

Whereupon the witness testified that the poles at that point were 
located between the tracks, and this young lady had her arm on the 
upper rail ; passing between Woodley Lane and Garfield Street she 
was directing witness’ attention to some houses on the left side of 
the car by merely turning her hand, when it caught on one of the 
poles and was broken. Whereupon the following occurred: 

“Mr. Dunlop: Your Honor understands this is all under objec¬ 
tion.” 

“The Court: It is all under your objection, is overruled and ex¬ 
ception noted.” 

Whereupon the witness testified that the point at which Miss 
Chapman was injured was about three blocks from the west end 
of the Calvert Street Bridge, to which testimony counsel for the 
defendant objected, but the Court overruled said objection, to which 
action of the Court the defendant then and there duly excepted and 

3—3041a 
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the said exception was entered upon its minutes. W here- 
28 upon the witness testified that Miss Chapman upon the occa¬ 
sion of her accident was sitting in the first cross seat in the 
front of the car next to the window; that a subsequent investigation 
disclosed that it was the joint of the pole which struck her hand. 
She wore a white glove and the white glove bore evidence of the 
dust having been wiped from the pole. He afterwards investigated 
to ascertain where the dust had been taken off the pole by this glove 
and found it was right at the joint of the pole. He found afterwards 
that the joints of different poles varied in height, but that one was 
particularly square at the top or where the bars are across the car 
window; to which testimony the defendant objected upon the ground 
that the testimony was further objectionable for the reason that the 
conditions of the" two accidents were not the same; that the poles 
were different in the two cases, but the Court overruled the said ob¬ 
jection, to which action of the Court counsel for the defendant then 
and there duly excepted and the exception was noted upon the 
minutes of the Court. Whereupon the witness testified that the poles 
are apparently of pipe. When they reached a certain distance above 
they narrow down and the joint where they are connected projects 
about a half an inch all around the pole. By joint he meant a 
“collar” or “hub.” A sort of flange projects. He was thereupon 
shown the model of the car and of the pole beside it as they were 
situated in their relative positions as testified to in the case at bar 
(Copland case), and the witness was asked: 

“Q. Can you state whether or not that represents the situation of 
the car and the pole at the place of this injury, substantially? 
(Chapman case.) A. It is substantially the same. Those joints 
vary in height at different points along the line. At the particular 
point I spoke of it was directly opposite the first upper rail. 

Q. Does that represent substantially the side of the car that Miss 
Chapman was going on if it were pointed to the north 9 A. Yes, it 
does.” 

Thereupon the witness was asked whether he had occasion to ob¬ 
serve and what he had obsened as to the swaying or lurching of 
the cars of this type on this line, to which question counsel 
29 for the defendant objected upon the ground that such testi¬ 
mony had no value in proving the condition 4 * at the time 
and place of the accident in question in the case at bar. but the 
Court overruled said objection, to which action of the Court counsel 
for the defendant then and there excepted and the said exception 
was entered upon the minutes. The witness thereupon answered 
.that he had observed numbers of times that the cars stayed con¬ 
siderably; that after the date of the accident and between that and 
the summer of 1910 he was on those cars on several occasions and 
that he took particular pains to observe the motion of the car and 
the distance of the poles after that accident and made numbers 
of measurements; that he could not say just what effect this swaying 
of the car had with respect to the distance between the side of the car 
where the bars are and the poles, because he never measured it on 
the sw T ays. He noticed there was considerable sway of those cars 
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from side to side, especially when they pass over rail joints which 
have become loose and sunk, and as the car passes over them it 
naturally throws the car to the side on which the rail joint is loose 
and that he considered it brought the car nearer to the poles. He 
measured a number of poles in the immediate vicinity of the Chap¬ 
man accident, including the one which caused the accident, and 
found that that one was two inches nearer to the north-bound track 
on which the car was running at the time the accident occurred, than 
it was to the southbound track; that he found two or three other 
poles in the same vicinity two inches nearer to the northbound track 
than the southbound track; that he made written memoranda of 
those measurements at the time he made them. He could not state 
the results of those measurements from memory but he could give 
the information from the papers which he made at the time.' Where¬ 
upon the following occurred: 

‘‘Mr. Dunlop: If your Honor please, of course this is under my 
objection. 

The Court: Yes, and it will be under an exception. This is all 
before the accident to Mr. Copland, as I understand. 

Mr. Merillat: That is true. 

Mr. Dunlop: And at a different place. 

The Court: I understand, two poles farther on. You want to 
show before you get through, as a basis for my ruling, that the 
Company had notice of this accident before the accident to Mr. 
Copland. 

30 Mr. Merillat: If your Honor please, I might at this point, 
in order that there cannot be any question about it, offer 
the declaration in this case in evidence. 

The Court : I do not see why you need to do that. Isn’t it ad¬ 
mitted that the Company had notice of this accident? 

Mr. Dunlop: Of the Chapman accident? 

The Court: Yes. 

Mr. Dunlop: Yes. it is not only admitted- 

The Court : I did not ask anything further than that. If it is 
admitted it does not need to be proved, if the Company knew of this 
accident before the Copland accident. That is all I care about as 
the basis of my ruling. 

Mr. Dunlop: I couldn’t say as to that. 

The Court: If not, they must put in evidence. 

Mr. Dunlop: I want to say- 

. The Court (interposing): You can satisfy yourself about that. 

Mr. Merillat: I will see, your Honor. 

The Court: I do not want something about the declaration in 
another case. That is no basis for my ruling. If you can prove 
that the Company knew about this before the Copland case, that is 
all I want. I do not care anything about the declaration. If you 
are prepared to admit it, that is enough. If not, let them prove it. 

Mr. Mackey: Don’t you admit, Mr. Dunlop, that the Chapman 
accident was only a year before this accident and that vou knew 
of it? 

Mr. Dunlop: Yes. 



20 


THE CAPITAL TRACTION CO., ETC., VS. 


Mr. Merillat: I offer in evidence- 

The Court (interposing) : That being admitted, no other evidence 
is necessary on the subject. 

Mr. Merillat: There was one other matter I wanted to call atten¬ 
tion to, and that was that the declaration specifically alleged how the 
accident occurred, bringing home knowledge of the specific facts 
to the Companv. That was my one purpose. 

The Court.: We will deal with that later if you want to make an 

offer of that. 

By Mr. Merillat: 

Q. Mr. Weir. T wish you would state whether or not the paper 
that I now hand you is the paper that you prepared at or about the 
time you made these measurements, and which you knew to be 
accurate at the time you reduced them to writing? A. It is. 

Q. Are you able to refresh your recollection from this paper and 
to state the measurements which you made? A. A es, sir. 

Mr. Dunlop: If your Honor please, may 1 cross examine with 

respect to this matter? 

The Court: Certainly, before it is introduced. Are you through 
with the preliminaries. Mr. Merillat? 

Mr. Merillat: ITow is that? 

The Court: You have asked all the preliminary questions about 
it? 

Mr. Merillat : I think so. 

The Court : Mr. Dunlop may cross examine then. 

Cross-exam in ation. 

By Mr. Dunlop: 

Q. Mr. Weir, this so-called memorandum which you spoke of, 
when was it prepared? A. The week following the accident. 

Q. The week following the accident? A. Yes. sir. 

31 Q. By whom? A. By myself and another gentleman, 

Mr. Atkins, whose name is mentioned there. 

Q. How is that? A. I said by a Mr. Atkins, whose name is men¬ 
tioned there, and myself. 

Q. Is this the original memorandum which you made? A. It is 
made from notes of the original memorandum. 

Q. Did you make them? A. Yes, sir. 

Q„ You made this? A. Yes, sir. 

Q. This is not the original, but is made from other notes at the 
time? A. Tt is made from other notes at the time. 

Mr. Dunlop: I do not think it is competent. 

By the Court: 

Q. What became of the notes, Mr. Weir? A. They are merely 
memoranda made on small paper which were- 

The Court: That doesn’t answer what became of them. 

The Witness: As far as I know they must have been destroyed, 
after this memorandum was copied. 
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The Court: No attention was given to them after that? 

The Witness: None whatever. It is merelv a copv of the mem¬ 
orandum. 

Mr. Dunlop: I do not think it would be competent to use this 
memorandum. 


By Mr. Merillat: 

Q. Do you know whether they are accurately transcribed from 
that memorandum? A. They are accurately transcribed from that 
memorandum. I did it myself. 

I he Court: It is a sufficient memorandum for the witness to use 

by way of refreshing his recollection. An exception mav be noted 
to that. 

By Mr. Merillat: 

Q. Refreshing your recollection by the memorandum in ques¬ 
tion, T wish you would state what measurements you made and 
what you found as a result of those measurements. A. We measured 
the distance between the tracks and the poles at different points 
along where the accident occurred. The pole where the accident 
occurred, which we identified by the dust being wiped from the point, 
was 2 feet ’ j inches from the northbound track and 2 feet 7l 
inches from the southbound track, therefore. 2 inches nearer the 
northbound track. As to the poles to the north and south of that 
the one north of that was 2 feet 5% inches from the northbound 
track and 2 feet 7 1 1> inches from the southbound track - the one be- 
ow that towards the bridge was 2 feet SV 4 inches from the north¬ 
bound track, 2 feet <>-'H inches from the southbound track, a half 
inch nearer to the northbound track. The one north of that was 
feet o'/, inches from the northliound track and 2 feet 7Vi inches 

from the southbound track, therefore, 2 inches nearer the north'- 
bound trtU‘k. 

Then we measured- also the distance between the tracks at Chew 
Chase Lake and found it to he_ 


By Mr. Merillat: 


~ nee ^ no * §* ve Chevy Chase Lake. Omit that. A. At 

Oar fie Id street- 

The Court (interposing): You need not give that, only the imme- 
diate vicinity that we are dealing with. “ 

Mr. Dunlop: If your Honor please, that is just the point of mv 
objection. 

32 The Court: I understand your objection. 

^ r - Dunlop: That this is not the immediate vicinity It is 
several blocks away. 

The Court: I understood it to he right at the end of the bridge 
Mr. Dunlop; No sir. This accident in question here happened at 
the end of the bridge. This accident he is now testifying to hap¬ 
pened up near the Zoo. B p 


rru 6 }, Vitness: No > three blocks from the Zoo. 
I he Court: I thought it was three poles. 
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Mr. Dunlop; No, three blocks away. 

The Witness: It, was in the third block— two blocks and a half. 

Mr. Merillat: What we are showing your Honor, is that conditions 

were substantially the same at both places. , 

The Court: I understand, that they were located substantially the 

same distance from the track as the pole in question. 

Mr. Merillat: That is right, your Honor. 

The Court: It may stand under an exception.” 

Whereupon the witness over the objection and exception of the 
defendant testified that he made other measurements also and they 
showed the edge of the bars across the windows of the car were a 
little over 5 inches from the pole itself at the point where the Chap¬ 
man accident occurred. 

On cross-examination the witness testified that he was a witness 
for the plaintiff. Miss Chapman, in a suit which was brought as a 
result of the accident to her about which he had testified; that he 
testified exactly in that case as he has testified here; that in that case 
he testified that she simply turned her hand over without lifting her 
arm off the rail; that he was watching at the time because she was 
directing his attention to the houses; that the seat on which Miss 
Chapman was sitting, with relation to the window and the window 
itself, was substantially the same as in the model used in the case at 
bar. Whereupon it was admitted and agreed that the model used 
in the case at bar (the Copland case) was the identical model used 
in the case of Lillian M. Chapman v. The Capital Traction Company, 
At Law No. 51903, which was also used in the Court of Appeals in 
that case. Whereupon the witness testified that he saw this model 
at the Chapman trial; that it was just as it is now, excepting the pole 
was not there, the representation of the pole. The bars on the win¬ 
dow were in the car in which Miss Chapman a. tl t 

now in the model. It was her left hand that was injured; that 
33 . the pole in the Chapman case was just such a pole as that rep¬ 

resented by the model, except that the joint w r as somewhat 
higher in the Chapman case than that represented in the model; that 
in the Chapman case the collar on the pole was opposite the top bar, 
just about two inches higher than its position in the model; that that 
is the only substantial difference between the two cases. 

Whereupon counsel for plaintiff offered in evidence the declara¬ 
tion in the case of Lillian M. Chapman v. The Capital Traction Com¬ 
pany, at Law No. 51903, filed August 31st, 1909, counsel stating that 
it w'as done ‘‘solely for the purpose of showing notice, for precau¬ 
tionary measures as to that.” Counsel for defendant stated that he 
had no objection to it going in, whereupon the Court said “It may 
be offered as a matter of notice/ Counsel for plaintiff read to the 
jury so much only of the declaration as stated Miss Chapman was in¬ 
jured w T hile her arm was resting on a bar on the window by her hand 
w T hich was momentarily turned from her wrist outside in the forward 
movement of the car, being thrust and caught against a trolley pole, 
but at the suggestion of counsel for defendant stated that the whole 
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declaration was considered as in evidence. The whole of said declara¬ 
tion was as follows: 

“The plaintiff, Lillian M. Chapman, sues the defendant, Capital 
Traction Company, a corporation, for that heretofore, to wit, on the 
18th day of July, A. I). 1909, and before and since that time, the 
said defendant was a common carrier of passengers for hire and as 
such was operating a certain street railway with cars propelled by 
electricity upon and along certain streets, avenues and highways and 
among others New York Avenue, Fourteenth Street Northwest, Cin¬ 
cinnati Street and Connecticut Avenue in the City of Washington, 
District of Columbia, and at other places within said District. And 
the plaintiff says that on the date aforesaid she, the plaintiff, at or 
near the intersection of New York Avenue and Fifteenth Street 
Northwest in said city, entered one of the defendant’s said cars, to 
wit, Car No. 1, of the style or type known as “Pay within” or “Pay- 
as-you-enter” cars, which said car was then Northbound upon and by 
way of New York Avenue, Fourteenth Street Northwest and other 
streets and highways in said city to Cincinnati Street and Rock Creek 
Bridge and thence upon Connecticut Avenue to Chevy Chase, all in 
said District; that she so entered said car as a passenger and was ac¬ 
cepted by the defendant as such; that as such passenger she occupied 
a seat in said car provided by the defendant for the use of passengers 
and next to an open window on the left side of said car, across which 
window were bars, upon one of which bars the plaintiff rested her 
left arm; that from the place where she so entered said car to said 
Rock Creek Bridge there were no trolley poles or other obstructions 
or dangers along the route or near the tracks of said car; that 
34 while the plaintiff was so occupying said seat as a passenger 
and her arm resting on said bar and while said car was then 
proceeding Northward on Connecticut Avenue between or near Wood- 
ley Lane and Garfield Street immediately after passing said bridge 
and without any notice or warning to her of the proximity of a 
trolley pole or other danger, her left hand, which was momentarily 
turned from the wrist outward from the position of her arm on said 
bar, was then and there, in the forward movement of said car, thrust 
and caught against a trolley pole which was then and there, by the 
defendant, negligently maintained and allowed to remain so near 
said car as to imperil passengers therein, to wit, at a distance of five 
inches from said bar and said window, and thereby her left hand was 
violently bent backward at the wrist joint and the bone known as the 
radius of her left wrist was fractured her left elbow forced violently 
backward against the side of the window frame and said arm was 
sprained and she sustained great shock and was thereby otherwise 
greatly injured and from thence hitherto she has suffered and will 
hereafter continue to suffer great pain of mind and of body, insomnia, 
loss of appetite, neurasthenia and other disorders and she has been 
and will continue to be disabled and unable to attend to her affairs 
and has been and will continue to lie put to great expense, to wit, the 
sum of $500 in and about her efforts to be cured and has been and 
will continue to be thereby greatly injured and damaged, to wit, in 
the sum of $25,000. : 
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“And the plaintiff claims judgment in the sum of Twenty-five 

thousand dollars ($25,000), besides costs.” 

Whereupon Henry F. Copland, recalled in Ins own behalf, testified 
that he never noticed any signs on the car warning passengers to keep 
their hands inside or not to project their fingers beyond the cars, 
and that he did not receive any notice or warning from the motorman 
or conductor or anyone else representing the Company or any pas¬ 
senger to that effect. Hr. .John R. Sharp and Dr. F. A. Swaitout 
testified as to the character of plaintiff’s injuries. 

The foregoing is the substance of all the evidence offered on be¬ 
half of the plaintiff. . 

Thereupon and thereafter the defendant to maintain the issues on 

its part joined introduced the following evidence, to wit: 

Counsel for the defendant out of the hearing of the jury thereupon 
offered in evidence the entire record in the case of Lillian M. Chap¬ 
man v. The Capital Traction Company, at Law No. 5190o, particu¬ 
larly the judgment in that case recorded in Law Minutes 53, at page 
305 of the Supreme Court of the District of Columbia; also the docket 
entries of the same case recorded in Law Docket 52, showing that the 
judgment was affirmed by the Court of Appeals, for the following 
purposes: First, as showing that the Chapman case could not have 
been notice to the defendant that the construction of the pole in 
question in the case at bar and its maintenance in the position where 
it was was a negligent construction and maintenance because the 
judgment in the Chapman case was for the defendant, thereby re¬ 
ceiving the approval of the Court. Secondly, for the purpose of 
showing that the judgment in that case, which if substantially the 
same as in the case at bar, was for the defendant and that 
35 under the authority of B. 0. R. R. Co. v. Miller, 37 App. 

D. C. 218, the judgment in the Chapman case should be bind¬ 
ing upon the Court in this case. Third, because the construction 
of the window and the window guard in the case at bar, which is 
admitted to l>e identical with that in the Chapman case, was just such 
a warning to the plaintiff Copland as to the plaintiff Chapman, and 
if it was a sufficient warning to the plaintiff Chapman it was a suffi¬ 
cient warning to the plaintiff Copland, failure to observe which in 
the one case was negligence equally as in the other, which would 
preclude recovery. Fourth, for the purpose of showing that the negli¬ 
gence charged in the declaration in the Chapman case with respect 
to the location and maintenance of the pole was the same as charged 
in the declaration in the case at bar (the Copland case), and that 
the judgment in that case (the Chapman case) being for the defend¬ 
ant that case could not serve as notice to the defendant of negligent 
construction and maintenance; but the Court refused to permit the 
defendant to introduce the aforesaid evidence, to which refusal on 
the part of the Court the defendant then and there duly excepted 
and the Court entered said exception upon its minutes. 






John McKay, a witness produced on behalf of the defendant, 
testified that he was a wood-worker employed by the Capital Trac¬ 
tion Company. He built the model which was used in the court 
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room during the trial and admitted in evidence in the case at bar; 
that it was a duplication of the seat, window, window sill as well as 
the guard bars across the window of the type of car used on the 
Chevy Chase line, one of which cars was No. 5 and the car on which 
the accident to the plaintiff, Copland, occurred; that the model was 
its built and used in the case of Lillian Chapman against The Capital 
fraction Company hereinbefore referred to; that the dimensions 
were the same, as the dimensions given and testified to in evidence 
in the Chapman case. 


36 . J°hn H. IIanna, a witness produced on behalf of the de¬ 

fendant, testified that he is vice-president in charge of operar 
tions of the Capital Traction Company; that in May, 1910, his offi¬ 
cial position was chief engineer; that he had been with the Company 
twenty-two years; that he is familiar with the type of cars which were 
in operation on the Chevy Chase division of the Capital Traction 
ompany on May 9th, 1910, which were known as the surburban 
pay-with in type; that this type of car was adopted in 1909, some 
time in the early summer; that the particular type of car repre¬ 
sented by the model used in the court room hereinbefore referred to 
one of which was car No. 5, the car in question in this case, was a 
development at that time made under his charge. In the decision 
upon the various points of its design, he visited several places and 
examined the different types of cars then in operation, particularly 
m Philadelphia and Cincinnati, looking both at the cars on the 
streets and in the car shops. His purpose was to look at the general 
type of car and the different details in connection with the construc¬ 
tion ; that particular one, among many others, was the one they con¬ 
sidered at that time The car itself was a new design at that time 
as far as its general features are concerned. The window guard was 
not new. 1 hat particular type of window guard was determined 
upon after an examination of the various types of cars which he saw 
in \ arious places in his experience, and was adopted because it was 
considered to be the best form of guard, all things considered, that 
uas a\ affable. The purpose of putting the guard there was to notify 
and warn passengers that it was dangerous for their hands or any 
portion of their bodies to project beyond the lines of the car, because 
in the lust place, it is always dangerous on any type of car for your 
hand or head or any other part of the body to project beyond the 
car, and these cars were designed to operate on the Chevy Chase Line 
which is a center pole overhead trolley construction, where it is even 
more dangerous than on some other type of construction. It was 
not put there for the purpose of keeping children from fall¬ 
ing out. It was not considered necessary to use that or any 
other type of guard similar to that on cars operating in the 
city on the underground trolley, where there are no poles between 
the tracks. The spacing of the bars was determined upon bv what 
was considered The space that would not allow a man’s hand or any 
other person’s hand to get through the bars without touching one or 
he \<* h ? r of them and so giving them warning. It was^ot in¬ 
tended top-event the hand from being placed through the £ 
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cause that would necessitate a fine screen, which, in their opinion, 
would have been objectionable for other reasons, namely, for the 
comfort and pleasure of the people who ride in the cars. These cars 
are designed for surburban operation. A good deal of the business 
is pleasure riding, and it was endeavored throughout to make them 
as comfortable and as pleasant, particularly in the summer-time, 
as possible. A screen put over the whole window would have made 
them not nearly so pleasant for people riding in the summer-time, 
not so much the actual keeping of the air out, as the effect of inclos¬ 
ing the car. It would also have had a very disagreeable effect on the 
eyes, and from a study of the treatment of guards that were used on 
this particular type of cars that guard seemed to be the most custo¬ 
mary. Ilis visits to other cities to see the various types of cars was 
for the purpose of determining what type they would adopt and of 
getting the best and most up-to-date and satisfactory type for the par¬ 
ticular service that these cars were to meet with. This is the most 
satisfactory type of car that witness has ever seen here or anywhere 
else and he has heard the same comment made by* other people. The 
car is larger and heavier than cars used in the city for city service 
and weighs about 48,000 pounds complete. The top bar of the guard 
was placed in such a position as to prevent a tall man from getting 
his hand over the top of the bar without an unusual or awkward 
movement. lie tried it himself, he being 6 feet 1, above the a\erage 
in height. It is impossible to get the hand over the top of the bar 
^without a rather awkward motion. He is familiar with the 
38 tracks, poles and general construction of the Capital Trac¬ 
tion Company line on Calvert Street, on which there is a 
bridge crossing Kock Creek. The overhead trolley construction be¬ 
gins a t what is known as the “Loop” to the east of the east end of 
the Calvert Street Bridge and from there out to Chevy Chase Lake, 
the whole of the line is of this overhead construction.. There is no 
substantial difference between the construction over this Bridge and 
along Calvert Street and the so-called overhead construction on the 
rest of the line, north and northwest of that point except that fur¬ 
ther out there are wooden poles instead of iron poles as at the point 
in question. The wooden poles are wider than the iron poles. This 
type of construction is what is known as the center pole construc¬ 
tion. because the supporting poles that carry the trolley wire are 
placed in between the tracks. This is a standard construction in 
street railway practice for suburban use and is frequently used. The 
iron poles, including particularly pole No. 228, which on May 9th, 
1910, was located the first pole west of the Calvert Street Bridge, were 
at that time a standard type used in overhead construction on trol¬ 
ley lines. They were originally put in there in 1891 or 1892. 

On cross-examination the witness testified that when he adopted 
this method of protecting passengers, he also observed the method 
used on the Old Dominion cars with the wire netting over the win¬ 
dows; that he was not impressed with their general appearance; that 
the comparison between the cars of the Old Dominion Company 
and the cars of the Chevy Chase line is not a fair one, because the 
conditions of operation are entirely different. One is a very high 
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speed line and practically a steam road operation, and the Chevy 
Chase line is merely a suburban line. Its cars ran at higher speed 
than cars in the city but not as high speed as the Old Dominion and 
ashington and Virginia cars. He may have known in 1909, when 
he adopted the system of guard bars and continued the system 
through 1910, that the Washington Railway and Electric Company, 
which has its northern terminus at 12th and Pennsylvania Avenue, 
and the Washington and Old Dominion Railway, which has its east¬ 
ern terminus at 36th and M Streets, were using a wire mesh across 
the windows for the same purpose that these bars are in use; that 
he examined a great many cars in different parts of the 
39 country both here and elsewhere, and saw a large number of 
different methods for protecting the windows. After that 
examination he determined, and the other officers of the companv 
determined, that this particular type of protection was best adapted 
to the conditions under which those cars were going to operate, those 
conditions being different from the conditions on the Old Dominion 
or the V ashington and Virginia Railway and different from some 
other cars. He has seen city cars not only with mesh on the lower 
part of them, but where the windows are entirely covered with mesh, 
but was not of the opinion that for the purposes for which they de¬ 
sired protection it was a good thing to do. He did not recall the 
specific instance of Mr. Curtis having broken his arm in the course of 
a conversation through accidentally passing his hand through these 
bars in 1907. He knew that a few accidents had happened. He 
does not recall any broken arms, he had heard that there were minor 
injuries by people’s arms coming in contact with the poles. He testi¬ 
fied previously in one case. Tie did not remember whether it was the 
Chapman case or not. He talked with railroad operating men and 
car builders at the time this device was adopted, with respect to the 
character of accidents and the number of them with respect to the 
different types of guard. In so far as the actual preventing of the 
projection of a hand through the guard, a wire mesh would be a 
greater protection to passengers than the bars but these bars were 
not designed with the idea of absolutely preventing the possibility 
of a hand being put through them. They were put there so that it 
would be impossible for a hand to go through the window without a 
warning being given to the passenger, and it is now impossible for 
any person, whether child or grown person, to put their hand through 
or over those bars without being warned and without carelessness on 
their own part in disregarding that warning. That was the theory 
on which those bars were placed there. It is practically impossible 
for a person to put his hand through those bars without touching one 
or the other of them, unless they attempt to do it purposely, and 
in looking at the bars they make an effort to do' it. With an 
40 involuntary movement it* is practically impossible for a per¬ 
son to put his hand through without touching the bars. It 
was “impossible to hit the bar and the pole at the same time because 
nobody’s hand is that long. They are bound to hit the bar first 
because it comes before the pole.” The speed of the car he did not 
think enters into this. Any lurching of the car from side to side, 
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if it exists, would cause the distance between the car and the pole 
to vary, depending upon the amount of the lurching. The cars some¬ 
times moved fifteen miles an hour over the bridge he expects. The 
amount of the lurching itself would depend upon the condition of the 
track. If the track is good, there would he practically no lurching, 
and that is the condition of those tracks at those points, and always 
has been so far as he knows. The cars lurch very little in going 
over that Bridge at a speed of 15 miles an hour. They would not 
lurch an inch or anything like that amount at the height of the win¬ 
dow. It would vary with the height/? from the ground. The vibra¬ 
tion of the Bridge would be too small to have any practical effect on it. 
The track in that particular spot has always been in good condition 
so far as he knows, and he has been familiar with it for many years. 
A loose joint in the rails would cause lurching. One difference be¬ 
tween the bars and the wire netting is that the bars would warn and 
let your han.d go through, and the wire netting would warn and stop 
your hand; another difference is that the bars do not have the effect 
of closing you in a car and the wire netting makes you feel like you 
are in a chicken coop. These large suburban cars are wider by per¬ 
haps two or three inches than cars used in the city. A man would 
have to be careless in putting his hand through these bars but not 
necessarily awkward. There is no substantial difference between the 
construction of the poles on the Bridge and the iron poles west and 
north of the Bridge. There is some difference in detail, of course, of 
the poles. Those on the Bridge were placed just as they were prior 
to 1901 with respect to the tracks. Where the wooden poles are, 
which are wider, the space between the tracks is also wider. So far 
as he knows the poles are not nearer the cars in some places than in 
others: that might be the case with wooden poles but it is not at all 
likely to be so with the iron poles. The District Commissioners ap¬ 
proved the location of the poles as shown on the plans and their in¬ 
spectors checked that up afterwards so that the actual location 
41 of the poles is practically according to the approved plans. 

He did not mean to say that the Commissioners or their rep¬ 
resentatives were there when each pole was set. but the poles and all 
construction which is based upon their approved plans had to be made 
in accordance with those plans. 

On redirect examination the witness testified that such lurching 
of the cars as there might be would be just as apt to increase the 
distance and to lurch the car away from the pole as it would toward 
the pole, and at the pole in question in this case he does not know 
whether there was or was not any lurching at all. The witness there¬ 
upon sat in the model seat and illustrated. He testified that while 
he could get his hand out of the window between the bars while his 
elbow T rested on the window sill, he could not get it out without 
touching the bars; that the hand could not be put over the top bar 
without either resting the elbow on the top bar or have the elbow 
in an abnormal position, and it would be an awkward movement to 
get the hand over the top bar; that he could not with his elbow resting 
on the window sill touch the pole above the top bar with his hand. 
He could hit the top of his finger against the post with the elbow 
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resting on the window sill and his hand thrust through between the 
bars. There was no trouble to hit the pole with the hand between 
the second and third bars. 


Thereupon IIoracf>P. Huxttino. a witness produced on behalf of 
the defendant, testified that he had placed car No. 5, the car in ques¬ 
tion in this case, on the north track opposite pole which was No. 
228, at the time of the accident^ the pole in question, and had meas¬ 
ured the distance between the pole and the guard bars across the win¬ 
dows of the car and found the distance from the outer edge of the 
lower bar to the pole to be 4% inches at one end of the car and 4 Vs 
inches at the other end, there being a difference of Vs of an inch in 
this distance when measured at the front and at the rear ends of the 
cars. On cross-examination he said he had not measured the dis¬ 
tance from the bar to the collar of the pole. TIis measurements and 
those made by Mr. Atlee checked up. 


Charles Luther Mock, a witness produced on behalf of the de¬ 
fendant, testified that he was the conductor of the car in question; 
that when the plaintiff, Copland, was injured, the plaintiff told wit¬ 
ness about it. 

42 “Q. Just tell the jury what you know about his lieing in¬ 

jured on the car that day. A. He put his hand out of the 
window and was struck by a pole, so he told me. I didn’t see it. I 
was fixing transfers at the time. 

Q, What did he tell you? A. ITe told me he struck his hand on 
the pole. 

Q. Did he tell you how it was done. A. He said he put his hand 
out of the window. 

Q. Did he say why he put his hand — of the window? A. As 
well as I can remember he was pointing at some work that he had 
done out there.” 

That the car was No. 5; that the plaintiff remained on the car and 
went to Chevy Chase and came back to town on the same car on its re¬ 
turn trip. Copland said he was hurt on the bridge. On cross-ex¬ 
amination witness said he didn’t know what work could be pointed 
out on the bridge. 


Charles S, Kimball, a witness produced on behalf of the defend¬ 
ant, testified that he is engineer of way and structure of the Wash¬ 
ington Railway and Electric Company and has been since 1904, about 
12 years; that he has been in the street railway business for 21 years, 
having charge of all kind of track construction, overhead lines and 
maintenance work, and is familiar with lines in other cities as well as 
Washington; that he is also familiar with the type of construction on 
the Chevy Chase line in the neighborhood of what is known as the 
“Loop” and out to Cleveland Park; that the overhead construction 
with center poles between the tracks and the construction otherwise 
on this line at the point in question is standard suburban railway 
construction; that he is also familiar with the type of cars operated 
on this line with respect to the character of the protection afforded to 
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passengers by the guards on windows of those cars; that as a railroad 
engineer and expert, familiar with such things, this type of car is 
standard construction, the bars on the window being standard con¬ 
struction. 

On cross-examination he testified that the guards adopted on this 
particular type of car are the most general type now in use and were 
standard construction in 1910, at the date of the accident in ques¬ 
tion ; that wire mesh is not largely in use. 

Thereupon Henry F. Copland, on his own behalf in rebuttal, tes¬ 
tified that he did not tell the conductor that he was pointing out the 
window when he was hurt. 

Whereupon at the request of one of the jurors the juror was per¬ 
mitted to measure the length of the plaintiff’s hand, which he found 
to be 7 inches, and that from his knuckle over to the end of his mid¬ 
dle finger was 4% inches. 

The foregoing is the substance of all the evidence in the case. 

Whereupon the defendant prayed the court to specially 
43 instruct the jury as follows: 

1 . 

The jury are instructed as matter of law that upon the whole evi¬ 
dence their verdict should he for the defendant. 

but the Court refused so to do, to which action of the Court the de¬ 
fendant by its counsel then and therfe duly excepted and the Court 
entered the said exception upon its minutes. 

Whereupon the defendant prayed the Court to specially instruct 
the jury as follows: 

2 . 

The jury are instructed as matter of law that the tracks, the ga-ge 
or distance apart thereof, the width of space between the two tracks, 
the line upon which such tracks are laid, the trolley poles and other 
construction of the railway of the defendant company at the point 
or points in question in this case were constructed and located in ac¬ 
cordance with law and with the approval of the Commissioners of the 
District of Columbia as provided by law, and that such construction 
and location cannot and does not constitute negligence in this case, 
and the. jury are further instructed that there is no evidence in this 
case that since so constructed and located there has been any change 
in the construction or location of said tracks, trolley pole or other 
construction or equipment of said railway, and their verdict should 
be for the defendant. 

but the Court refused so to do, to which action of the Court the de¬ 
fendant by its counsel then and there duly excepted and the Court 
entered the said exception upon its minutes. 

Whereupon the defendant prayed the Court to specially instruct 
the jury as follows: 
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3 . 

The jury are instructed as matter of law that no presumption of 
negligence on the part of the defendant arises in the case at bar from 
the mere happening to the plaintiff of the accident in question, and 
that the burden is upon him to prove by a preponderance of the evi¬ 
dence that the maintenance by the defendant of the trolley pole with 
which the plaintiff’s hand came in contact upon the occasion in 
question in the position described in the evidence, unnecessarily and 
negligently imperiled the safety of passengers within the car of the 
defendant as described in the evidence, and that said negligence was 
the proximate cause of the plaintiff’s injury. 

but the Court refused so to do, to which action of the Court the de¬ 
fendant by its counsel then and there duly excepted and the Court 
entered the said exception upon its minutes. 

Whereupon the defendant prayed the Court to specially instruct 
the jury as follows: 

44 4 . 

If the jury shall find from the evidence that at the time and place 
in question the plaintiff was a passenger on a car of the defendant 
company and was seated imediately adjacent to a window in the said 
cai’, and that the opening of the said window was guarded by four 
iron bars each of the diameter of about one-half of an inch, which 
baa’s extended across the said opening above the sill of the said win¬ 
dow, parallel to each other and at a distance of three inches from 
each other, the lowest of which was at a distance of three and one- 
eighth inches from said sill, and the remaining three of which were 
distant successively three inches from each other, then the jury are 
instructed that the presence of the said bars in the said place was a 
warning to the plaintiff that it was dangerous for him to project any 
part of his body beyond the said bars; and if the jury shall further 
find from the evidence that the plaintiff at the time and place in 
question was seated immediately beside one of the said windows and 
rested his arm upon the sill thereof, and projected his hand to the 
extent of about four and a half inches beyond the said bars, and was 
thereupon injured by having his hand so projected strike against a 
trolley pole of the company situated at the distance of four and a half 
inches from said bars, and maintained there for the purpose of the 
operation of the said road, then the jury are instructed as matter of 
law that the plaintiff was guilty of contributory negligence and can¬ 
not recover in this action, and their verdict should be for the de¬ 
fendant. 

but the court refused so to do, to which action of the Court the de¬ 
fendant by its counsel then and there duly excepted and the Court 
entered the said exception upon its minutes. 

Whereupon the defendant prayed the Court to specially instruct 
the jury as follows: 
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If the jury shall find from the evidence that at the time and place 
in question the plaintiff was a passenger on a car of the defendant 
company and was seated immediately adjacent to a window in said 
car, and that the opening of the said window was guarded by four 
iron bars each of the diameter of about one-hall of an inch, which 
bars extended across the said opening above the sill of the said win¬ 
dow, parallel to each other and at a distance of tluee inches tiom 
each other, the lowest of which was at a distance of three and one- 
eighth inches from said sill, and the remaining three of which were 
distant successively three inches from each other, then the jury are 
instructed that the presence of the said bars in the said place was a 
wamino to the plaintiff that it was dangerous for him to project any 
part of his bodv bevond the said bars; and if the jury shall further 
find from the evidence that the plaintiff at the time and place in 
question was seated immediately beside one of the said windows and 
rested his arm upon the sill thereof and projected his hand to the 
extent of about four and a half inches beyond the said bars and was 
thereupon injured by having his hand so projected strike against 
a trolley pole of the company situated at the distance of four 
45 an( j %' inches from said bars and maintained there for the 
purpose of the operation of the said road; and if the jury shall 
further find from the evidence that an ordinarily prudent person in 
the then position of the plaintiff and under the surrounding circum- 
. stances would not have projected his said hand, then their venct 
should be for the defendant. 

but the Court refused so to do, to which action of the Court the de 
fendant bv its counsel then and there duly excepted and the Court 
entered the said exception upon its minutes. 

Whereupon the Court charged the jury as follows: 

“Gentlemen of the jury, this will be the last case that l shall ha\e 
the pleasure of admitting to you. I hope you will be able to come 
to an agreement about it without having to remain out so long as to 

make it inconvenient for you. , , , 

“I shall not repeat the instructions that were granted on behaft ot 
the plaintiff, and which have been read to you. 

‘ I will call your attention to the allegations of the declaration, 
and two or three rules of law which you will be bound to keep in 

11 “As von know by this time, the plaintiff claims to recover for in 
iuries alleged to have been sustained through the negligence of the 
defendant company, in maintain-g a pole in dangerous proximity 
to the car in which he was riding, and without proper warning to 
him of the danger. The position that he takes is that the pole \vas 
so near to the passing car that it constituted a danger to one in the 
car although exercising reasonable prudence on his own part, and 
that to so maintain it was negligent. How near was the pole in ques¬ 
tion to the passing car in which the plaintiff was riding? Take all 
the evidence into consideration with respect to whether there was 
or not any swaying of the car, the width of the car, the distance of 
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the rail from the pole, the projection of the collar upon the pole, the 
position of the collar with respect to the bars at the window, and de¬ 
termine, as a matter of fact, how near it was. What was the real 
distance between the passing car when the plaintiff was riding upon 
it, and the part of the pole which you may find came in contact with 
the plaintiff’s hand. Was it in dangerous proximity to the car? 
That is, would it be likely to be dangerous to those riding in the car 
who were exercising reasonable care on their own part? 

“The plaintiff, of course, is limited to what he claims in his decla¬ 
ration. He has a right to make his claim; then he is bound to stand 
by it, and the claim upon which he has based this action is what I 
have stated, the dangerous proximity of the pole, and the lack of any 
proper warning to him of the danger. He has not brought his case 
upon the theory that it was the duty of the defendant to have made 
it impossible for him to put his hand out of the car, or to have 
adopted any guard or device there that would have prevented his 
hand going out of the car, but upon the two points which I have 
stated, the dangerous proximity and the lack of warning to him of 
the danger. 

“The question of whether there was negligence on the part of the 
defendant in locating and maintaining the pole in question 
46 where it was located and maintained, is a question of fact for 
you. It is for you, in your good judgment, to decide whether 
it was negligence on the part of the company to maintain the pole 
in that position with respect to the passing car, and, of course, you 
cannot divorce that question from the other question of the warning. 
It is really all one question. 

“What might be dangerous proximity of a pole in a case where 
there was plain, distinct or repeated warning brought to the atten¬ 
tion of the passengers, might be different if there was not such a 
warning. The two things really go together. Was it in dangerous 
proximity to the car taken in connection with what there was or was 
not in the way of a warning? The position of the company is that 
it was not in dangerous proximity to the car, and the argument has 
been made to you with, respect to where the pole had to be placed 
with reference to the track. That is a question addressed to you, 
as a matter of fact, and then it is said that the bars served as a 
warning. Whether they did is a question of fact for you, and 
whether they were a sufficient warning is a question of fact for 
you. It is for you to say whether a passenger, seated there as Mr. 
Copland was, knew when he saw those bars that they were there as a 
warning, to the effect that if he put his hand or head out of the 
window they were liable to be struck by some object, or whether if 
he did not so understand it, he ought to have so understood it. That 
is a question of fact for you. 

“Ought he, as a reasonable man, to have understood from the 
presence and location of those bars that he was expected to keep 
his hand or head or arm within those bars, and was it a warning 
to him that it was dangerous for him to get any part of his person 
beyond the bars? 

“You are also to take into consideration what experience he had 

6—3041a 
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had in riding upon cars there, and what he knew with respect to 
any pole, and the location ot the poles ; also what you think he 
ought to have known with respect to them, in view of his experience 
in travelling upon the road, or being thereabouts. 

“If you fail to find there was any negligence on the part of the 
companv in the respects claimed in the declaration, then the verdict, 
of course, will have to be for the defendant. If you find, however, 
there was negligence in the respect charged, then you will have to 
consider the claim of the defendant that the plaintiff was guilty of 
contributory negligence; and in determining that question, you 
are to ask yourselves, first, what he did. The plaintiff, himself, as 
I understand his testimony, says that this was a sudden gesture that 
he made almost involuntarily, throwing his hands outward, and 
that immediately upon doing that he felt the injury. 

“On the other hand, the conductor states that he told him imme¬ 
diately after the accident that he had put his hand out of the window 
to call the attention of his companion to some work he had previously 
done in that vicinity. It may make some difference in your con¬ 
sideration of the question of contributory negligence, whether you 
find these facts one way or the other. 

“Did he put his hand out of the window to point to some object, 
or did he merely throw his hand up, and did it happen to go beyond 
the bars? Whichever way you find the fact to be, then you will 
have to consider the question of whether what he did was 
47 the act of a reasonably careful and prudent man in the cir¬ 
cumstances. If it was carelessness on his part, failure on his 
part to exercise reasonable care mid prudence for his own safety 
in the circumstances, and if that failure contributed to the accident 
and to his injury, why, of ourse, under the rule that you have had 
occasion to apply so many times, he cannot recover. 

“Some evidence has been introduced with respect to the accidents 
that have happened to passengers upon the cars previous to this 
accident in question. That evidence was admitted upon the theory 
that the defendant having notice of the accidents, it might have a 
tendency to show that the defendant knew, or ought to have known, 
that such accidents were liable to happen to passengers under such 
circumstances, as calling their attention to how near the pole was to 
the car or to a person seated in a car, or to the hand of the person 
when the person was doing what has been described in these two 
instances of Mr. Curtis and Miss Chapman. 

“That was a matter which the evidence tends to show was known 
by the defendant company before the accident in question occurred, 
and you would have a right to consider it as notice to the company 
and as bearing on the question of whether there was negligence on 
their part in maintaining the pole where it was with respect to the 
track. I think that covers the case except for the instructions which 
were read in your hearing/’ 

Whereupon counsel for the defendant then and there excepted to 
such portions of the charge as were contrary to the law as embodied 
in the defendant’s special instructions which were refused, and also 
because of the omission from said charge of such propositions of law 
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as were embodied in the special instructions prayed on behalf of 
the defendant and refused by the Court, and the Court noted the 
said exceptions upon its minutes. Whereupon the defendant by its 
counsel further excepted to that portion of the charge relating to 
the alleged notice to the Company implied by the happening of 
previous accidents, which exceptions the Court noted upon its min¬ 
utes. Whereupon the defendant by its counsel further excepted 
to that portion of the charge to the effect that the jury might take 
into consideration the experience which the plaintiff had had on 
these cars or the lack of it as determining the question of contribu¬ 
tory negligence, and particularly for the reason that whether the 
plaintiff had or had not any experience could not affect the question 
of the sufficiency of the warning provided by the Company by the 
guard bars on the windows. 

48 And thereupon and after all of the exceptions were duly 

taken as aforesaid and entered upon the minutes of the Court, 
and before the jury retired to consider of its verdict, counsel for 
the defendant then and there prayed the Court to sign and seal this 
its Bill of Exceptions and at the request of said counsel for the de¬ 
fendant the same is accordingly signed and made a part of the 
record in this case nunc pro tunc this 11th day of October. A. D. 
1916. 


WENDELL P. STAFFORD, Justice . 


49 [Endorsed:] At Law. No. 53372. Henry F. Copland v. 

Capital Traction Company. Bill of Exception. G. Thomas 
Dunlop, Attorney & Counsellor at Law, Washington, D. C. 

Endorsed on cover: District of Columbia Supreme Court. No. 
3041. The Capital Traction Co., &c., appellant, vs. Henry F. Cop¬ 
land. Court of Appeals, District of Columbia. Filed Nov. 22, 1916. 
Henry W. Hodges, clerk. 
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IN THE 


(Court of Ajijjrals.StHtrtrt of (Columbia 

January Term, 1917. 


No. 3041. 


1 he Capita i. Traction Company, a Body Corporate, 

Appellant, 

v. 

Henry F Copland. 


BRIEF FOR APPELLANT. 

I. 

STATEMENT OF THE CASE. 

This is an appeal from a judgment of the Supreme 
Court of the District of Columbia in favor of the 
plaintiff below in the sum of Two Thousand Dollars. By 
his declaration the plaintiff claims that on the 9th of May, 
1910, he boarded car number 5 of the defendant, at the 
corner of New York Avenue and Fifteenth Street, north- 





west, which is the city terminus of the Chevy Chase cars, 
and went north on Fourteenth Street and over other streets 
to Calvert Street and across the Rock Creek Bridge on 
Calvert Street to Connecticut Avenue and thence to Chevy 
Chase; that he occupied a seat on the left s’de of the car 
next to an open window, across which were metal bars, 
and against one of which bars he rested his left arm; that 
while his arm was resting against the bar, and immediately 
after passing the Rock Creek Bridge, and without any 
warning to him of the proximity of a trolley pole, the 
plaintiff’s left hand was momentarily turned from the wrist 
outward and was caught and thrust against a trolley pole 
which was then and there by the defendant negligently 
maintained and allowed to remain so as to imperil the lives 
and limbs of passengers therein, to wit, at a distance of 
five inches from said bar and said window, and that his 
hand was injured thereby. At the trial the evidence tended 
to show that at the time in question he was in company 
with his nephew, bound tor Chevy Chase, where they were 
going to do some gardening work; that the car numbered 
5 in which they were passengers, was, so far as the seat, 
the window and window guards were concerned, correctly 
represented by a full size model which had been prepared 
by the Company, and which was used in court during the 
trial of the case, and which is conceded to be a correct full 
size reproduction of that portion of car numbered 5 which 
it undertook to represent. By stipulation of counsel and 
with the permission of this honorable court, this model may 
be used to aid in a more accurate understanding of the 
testimony at the oral argument of this cause in this court. 
The testimony further tended to show that just after they 
had passed over the bridge, the plaintiff, who was in conver¬ 
sation with his nephew and who had his hand resting on 
the window sill conversing about some work they were 



going to do, made a gesticulation with his hand to the 
left thereby getting his hand out of the window presum¬ 
ably between the guard bars which were across the window, 
inasmuch as it appeared conclusively by other testimony 
that from the position in which the plaintiff claimed to 
have his elbow at the time resting upon the window sill, it 
would have been impossible for his hand to have gone out 
of the car above the bars; that his hand thereupon struck 
against an iron trolley pole between the tracks of the Rail¬ 
road Company, used in the operation of the road, the loca¬ 
tion of which trolley pole, which had been placed there by 
the Railroad Company in 1891 or 1892 (R., 26), at the time 
of the construction of the road as a part of the overhead 
trolley system with which the road was equipped and 
operated on that division, was approved by the then Com¬ 
missioners of the District of Columbia (R., 28) as required 
by law; and that this construction was a standard construc¬ 
tion in street railway practice for suburban use (R., 26). 
This accident happened between nine and ten o’clock in the 
morning, when it was, of course, daylight. Plaintiff had 
ridden over this same line on these cars before but not very 
often. He had a good many jobs out that way but did 
not always go on the cars, probably once in two weeks. He 
had formerly lived on this line at the waiting station at 
Cleveland Park, and was familiar with the road (R., 11). 
Plaintiff had noticed the bars across the windows but stated 
that he thought they were put there to keep children from 
falling out. It also appeared that this guard across the 
windows consisted of four bronze bars running horizontally 
across the window opening, on the outside of the car, and 
about three inches apart, and that the clear distance between 
the top bar of the guard across the window and the pole 
itself was four and five-eighths (4-5/8) inches; that there 
was a collar, flange or elbow surrounding the pole opposite 
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the second bar from the top and three and one-half (3-1/2) 
inches away from it at the nearest point as the car passed; 
that the clear space between the lower bar and the main 
body of the pole was four and three-fourths (4J4) inches 
(R., 29). It also appeared that the type of car in question 
was adopted by the Company in the early summer of 1909, 
about a year prior to the accident (R., 25), and that the 
engineer of the Company in charge of the matter, in select¬ 
ing the design, visited numerous places and examined many 
cars of different types for the purpose of determining the 
best features for that particular service; that the window 
guard adopted was not a new design but a standard design 
and was determined upon after examination of the various 
types of cars, and because it was considered to be the 
best form of guard, all things considered, that was available: 
that the purpose of putting the guard there was to notify and 
warn passengers that it was dangerous for their hands or 
any portion of their body to project beyond the lines of the 
car; because, in the first place, it is always dangerous on 
any type of car for your hand or head or any other part 
of the body to project beyond the car. and these cars were 
designed to operate on the Chevy Chase line, which is a 
center pole overhead trolley construction, where it is even 
more dangerous than on some other type of construction. 
It was not put there for the purpose of keeping children 
from falling out. It was not considered necessary to use 
that or any other type of guard similar to that on cars 
operating in the city on the underground trolley where there 
are no poles between the tracks. The spacing of the bars 
was determined upon by what was considered the soace 
that would not allow a man’s hand or any other person’s 
hand to get through the bars without touching one or the 
other of them, and so giving them warning. It was net 
intended to prevent the hand from being placed through 
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the bar, because that would necessitate a fine screen which 
would have been objectionable for other reasons, namely, 
for the comfort and pleasure of the people who ride in the 
cars. A screen over the whole window would have made 
them not nearly so pleasant for people riding in the sum¬ 
mer time, as it would have the effect of enclosing the 
car and would also have had a very disagreeable effect 
on the eyes. (R., 25, 26.) Over the objection of the de¬ 
fendant, the plaintiff was permitted to prove that on the 
26th of April, 1907, one William T. S. Curtis, while a pas¬ 
senger on another car of a type which antedated the type 
of car in question, but which was fitted with four bars 
across the windows similar to the bars in this case, was 
injured by striking his hand against a trolley pole situated 
on the Calvert Street Bridge (a different pole and in a 
different location from the one in question in this case) ; and 
that while seated next to a window on the left-hand side 
of the car, he was talking to a friend, gesticulating, and 
made some movement of his hand over toward the Con¬ 
necticut Avenue Bridge and that his hand got over the 
top of that bar and that the ends of his fingers struck against 
the pole (R., 16) ; and that he was taken out of the car 
and laid upon the parking; but that he did not know whether 
any officers of the Company knew of the occurrence. The 
plaintiff was also permitted to prove, over the objection of 
the defendant, that in July. 1909. while a passenger on car 
numbered 1, of this line, a Miss Chapman sustained a broken 
wrist; her hand coming in contact with a pole between the 
tracks in the neighborhood of the entrance to the Zoological 
Park, several squares away from the location of the pole 
in this case (R., 17) : that she had her arm resting upon the 
upper bar of the guard, when, in directing the attention of 
her companion to some houses on the left side of the car, by 
merely turning her hand, it caught on the pole. It further 







appeared that Miss Chapman had brought suit against the 
Capital Traction Company as a result of this accident, and 
the plaintiff was permitted to introduce in evidence the 
declaration filed by her in the cause, for the purpose of show¬ 
ing notice to the defendant and the said declaration was 
read to the jury. (R., 22, 23.) The Court, however, re¬ 
fused to permit the defendant to introduce in evidence the 
entire record in the said cause of Chapman v. Capital Trac¬ 
tion Company, and particularly the judgment which was 
for the defendent and which was affirmed by this honor¬ 
able Court; the defendant claiming that in view of such 
judgment, the Chapman case could not have served as 
notice to the defendant that the construction of the pole 
in question and its maintenance were negligent. The de¬ 
fendant also claimed and now 7 claims that not only was the 
entire record in the Chapman case admissible and necessary, 
in view of the introduction by the plaintiff of the declaration 
in that case, as showing that it not only did not constitute 
notice to the defendant of negligence, but on the contrary 
served as notice to the defendant that such construction and 
maintenance was not negligent and also that if it was 
claimed, and if the fact was. that the Chapman case was sub¬ 
stantially the same as the case at bar, and that the alleged 
negligence on the part of the defendant was substantially 
the same and that the relative positions of the trolley poles 
and the construction of the guards and their maintenance in 
each case was substantially the same, then there must be in 
the case at bar a directed verdict for the reason that the 
responsibility of a railway company in respect of the loca¬ 
tion of the trolley poles along its tracks and the sufficiency 
of the guards at the windows ought not to be made to de¬ 
pend upon the varying notions and opinions of juries. One 
jury might consider the plan and location of a particular 
structure to be faulty and negligent; another might not. 
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Each case involving the same construction would depend 
upon the notion and opinion of the jury impanneled to 
try it. A change made to conform to the notion or opinion 
of one jury, might later meet with the condemnation of 
another. 

Several written instructions were requested by the defen¬ 
dant and refused by the Court, as more fully appears in the 
record and hereinafter, and the Court in its general charge 
did not cover the matters of law embodied in these several 
requested instructions. The errors of the trial court in 
these several respects were noted at the trial and are em¬ 
bodied in the bill of exceptions and hereinafter as follows: 

II. 

ERRORS. 

The appellant specifies and relies upon the following 
errors in the rulings of the Court below: 

1. In admitting testimony on behalf of the plaintiff, over 
the objection of counsel for the defendant, to the effect 
that a witness, William T. S. Curtis, was injured on a prior 
occasion in a different car many years before the injury in 
question in this case, by being struck on the hand or arm by 
a different pole in a different location from that of the 
pole in question in this case and under circumstances differ¬ 
ing from those in the case at bar; as such testimony did 
nor tend to prove any act of negligence charged in the 
declaration in the case at bar, as more fully appears in the 
bill of exceptions herein filed. 

2. In admitting testimony on behalf of the plaintiff, over 
the objection of counsel for the defendant, that on an 
occasion prior to the accident in question in this case, to 
wit, in July, 1909, a Miss Chapman was injured on a car 
of the defendant company at a place on the defendant s 
line remotely distant from the point of the accident in 
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question and under different circumstances from those testi¬ 
fied to in the case at bar; as such testimony did not tend to 
prove any act of negligence charged in the declaration in 
the case at bar as more fully appears in the bill of excep¬ 
tions herein filed. 

3. In admitting certain testimony on behalf of the plain¬ 
tiff, more particularly set forth in the bill of exceptions, 
with respect to the swaying of cars at various points on 
defendant s line, and the effect of such swaying upon the 
distance between the cars and the poles; such testimony 
being inadmissible to prove any act of negligence stated 
in the declaration filed in the case at bar. 

4. In permitting the witness Weir, called on behalf of 
the plaintiff, and over the objection of the defendant, to 
refresh his recollection by referring to a paper which was 
not a legally sufficient memorandum for the purpose, and 
to testify therefrom. 

5. In refusing to admit evidence offered on behalf of the 
defendant to the effect that the judgment in the case of 
Lillian M. Chapman against the Capital Traction Company, 
the declaration in which was admitted in evidence on behalf 
of the plaintiff and relied upon by the plaintiff as showing 
notice to the defendant of negligent construction and main¬ 
tenance of the trolley pole, constituting the cause of action 
in the case at bar, was for the defendant, and in further 
refusing to admit all the other facts of record in the said 
Chapman case: for the reason, first, that said Chapman 
case could not have been notice to the defendant of such 
negligence: second, that if the facts relied upon as con¬ 
stituting negligence in the two cases were substantially the 
same, then, there having been a judgment for the defendant 
in the Chapman case, there should be a judgment for the 
defendant in the case at bar as a matter of law: third, that 
it having been judicially determined in the Chaoman case 
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that the window guards, which were identical in the two 
cases, constituted a sufficient warning to passengers within 
the car, failure to observe which constituted contributory 
negligence on the part of the plaintiff, there should be a 
verdict and judgment for the defendant in the case at bar 
as matter of law. 

6. In refusing to direct a verdict for the defendant upon 
the whole evidence. 

7. In refusing at the special request of counsel for the 
defendant to instruct the jury as follows: 

Defendant’s Prayer No. 2. 

“The jury are instructed as matter of law that the 
tracks, the gage or distance apart thereof, the width 
of space between the two tracks, the line upon which 
such tracks are laid, the trolley poles and other con¬ 
struction of the railway of the defendant company at 
the point or points in question in this case were con¬ 
structed and located in accordance with law and with 
the approval of the Commissioners of the District of 
Columbia as provided by law. and that such con¬ 
struction and location can not and does not constitute 
negligence in this case, and the jury are further in¬ 
structed that there is no evidence in this case that since 
so constructed and located there has been any change 
in the construction or location of said tracks, trolley 
pole or other construction or equipment of said rail¬ 
way, and their verdict should be for the defendant.” 

8. In refusing at the special request of counsel for the 
defendant to instruct the jury as follows: 

Defendant's Prayer No. 3. 

“The jury are instructed as matter of law that no 
presumption of negligence on the part of the defendant 
arises in the case at bar from the mere happening to 
the plaintiff of the accident in question, and that the 
burden is upon him to prove by a preponderance of 



the evidence that the maintenance by the defendant cf 
the trolley pole with which the plaintiff’s hand came in 
contact upon the occasion in question in the position 
described in the evidence unnecessarily and negligently 
imperiled the safety of passengers within the car of 
the defendant as described in the evidence, and that 
said negligence was the proximate cause of the plain¬ 
tiff’s injury.” 

9. In refusing at the special request of counsel for the 
defendant to instruct the jury as follows: 

Defendant’s Prayer No. 4. 

‘‘If the jury shall find from the evidence that at the 
time and place in question the plaintiff was a passen¬ 
ger on a car of the defendant company and was seated 
immediately adjacent to a window in the said car, 
and that the opening of the said window was guarded 
by four iron bars each of the diameter of about one- 
half of an inch, which bars extended across the said 
opening above the sill of the said window, parallel 
to each other and at a distance of three inches from 
each other, the lowest of which was at a distance of 
three and one-eighth inches from said sill, and the re¬ 
maining three of which were distant successively three 
inches from each other, then the jury are instructed 
that the presence of the said bars in the said place was 
a warning to the plaintiff that it was dangerous for him 
to project any part of his body beyond the said bars; 
and if the jury shall further find from the evidence 
that the plaintiff at the time and place in question was 
seated immediately beside one of the said windows and 
rested his arm upon the sill thereof, and projected his 
hand to the extent of about four and a half inches 
beyond the said bars, and was thereupon injured by 
having his hand so projected strike against a trolley 
pole of the company situated at the distance of four 
and a half inches from said bars, and maintained there 
for the purpose of the operation of the said road, then 
the jury are instructed as matter of law that the 
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plaintiff was guilty of contributory negligence and can 
not recover in this action, and their verdict should be 
for the defendant/* 

10. In refusing at the special request of counsel for the 
defendant to instruct the jury as follows: 

Defendant’s Prayer No. 

“If the jury shall find from the evidence that at the 
time and place in question the plaintiff was a passen¬ 
ger on a car of the defendant company and was seat¬ 
ed immediately adjacent to a window in said car, and 
that the opening of the said window was guarded by 
four iron bars each of the diameter of about one-half 
of an inch, which bars extended across the said open¬ 
ing above the sill of the said window, parallel to each 
other and at a distance of three inches from each other, 
the lowest of which was at a distance of three and one- 
eighth inches from said sill, and the remaining three of 
which were distant successively three inches from each 
other, then the jury are instructed that the presence of 
the said bars in the said place was a warning to the 
plaintiff that it was dangerous for him to project any 
part of his body beyond the said bars; and if the jury 
shall further find from the evidence that the plaintiff 
at the time and place in question was seated immediate¬ 
ly beside one of the said windows and rested his arm 
upon the sill thereof and projected his hand to the 
extent of about four and a half inches beyond the said 
bars and was thereupon injured by having his hand 
so projected strike against a trolley pole of the com¬ 
pany situated at the distance of four and three-quar¬ 
ters inches from said bars and maintained there for the 
purpose of the operation of the said road; and if the 
jury shall further find from the evidence that an ordi¬ 
narily prudent person in the then position of the plain¬ 
tiff and under the surrounding circumstances would 
not have projected his said hand, then their verdict 
should be for the defendant/’ 
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11. In instructing the jury that whether the bars or 
guards across the windows of the car provided by the 
defendant company served as a warning to passengers as 
a matter of fact, and whether they were a sufficient warn¬ 
ing were questions of fact to be determined by the jury. 
And in further instructing the jury that whether the plain¬ 
tiff in the case at bar ought to have understood that the 
bars which he saw across the window were put there as a 
warning that if he put his hand or head out of the window 
they were liable to be struck by some object, was a question 
of fact for the jury to determine. And in further instruct¬ 
ing the jury that they might take into consideration what 
experience, if any, the plaintiff had had in riding upon 
these cars and what he knew with respect to any pole and 
the location of the pole, and also what the plaintiff might 
have known or ought to have known with respect to them. 

12. In further instructing the jury that they might take 
into consideration in determining the question of the plain¬ 
tiff’s contributory negligence, whether the protrusion of 
his hand from the window under the circumstances de¬ 
scribed by him was voluntary or involuntary. 

13. And in further instructing the jury that they had a 
right to consider the fact that other previous accidents had 
occurred of which the defendant company had knowledge, 
as notice to the company and as bearing on the question of 
whether there was negligence on the part of the defendant 
in maintaining the pole where it was with respect to the 
track. 

III. 

ARGUMENT. 

First. Second and Thirteenth Assignments of Error. 

Evidence of Similar Accidents. 

The first, second and thirteenth assignments of error 
raised the question of the admissibility of evidence of similar 
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accidents at other points on the defendant’s road prior to 
the accident in question. 

The sole negligence charged by the declaration in the 
case at bar is that the defendant company maintained a 
trolley pole and allowed it to remain so as to imperil the 
lives and limbs of passengers in the car, to wit, at a distance 
of five inches from said bar and said window. While this 
is the only averment of negligence, it is true that the plain¬ 
tiff had previously in his declaration averred by way of 
recital that “while the plaintiff was upon the said car as a 
passenger * * * he occupied a seat * * * next 
to an open window on the left side of said car 
across which window -were metal bars, and against one of 
which bars the plaintiff rested his left arm; * * * 

and while the said car was proceeding in a westerly direc¬ 
tion across the said Rock Creek Bridge and along Calvert 
Street aforesaid, immediately after passing said bridge, 
without any notice or warning to him of the proximity of 
a trolley pole or other dangerous object , the plaintiff's left 
hand was momentarily turned from the wrist outward 
from the position of his arm against said bar/’ The trial 
court ruled, and so stated in his general charge to the jury 
(R., 33) that the plaintiff’s claim of negligence was found¬ 
ed upon the dangerous proximity of the pole and the lack 
of any proper warning to him of the danger. It is respect¬ 
fully submitted that this is not accurately true, for the 
plaintiff has not in his declaration charged the alleged lack 
of warning as negligence. The court, however, had in 
mind, as will be further seen from the subsequent language 
of the court in the same charge (R., 33) that the question 
of negligence in the location of the pole with respect to its 
proximity to the passing car necessarily depended upon 
whether there was notice and warning to passengers of its 
dangerous proximity. The court said, “What might be 




dangerous proximity of a pole in a case where there was 
plain, distinct and repeated warning brought to the atten¬ 
tion of the passengers, might be different if there was not 
such a warning. The two things really go together. Was 
it in dangerous proximity to the car taken in connection 
with what there was or was not in the way of a warning?” 
The real question of negligence, therefore presented by the 
declaration as understood by the court, and properly we 
think, is whether the guard bars across the windows pro¬ 
vided by the company constituted reasonably sufficient warn¬ 
ing to passengers that there was danger to be apprehended 
bevond the confines of the bars in question. 

J 

In support of this charge of negligence the plaintiff was 
permitted to prove that about three years prior to the acci¬ 
dent in question a Mr. Curtis was injured while a passenger 
on a car of the defendant, of a type which had been super¬ 
seded by the type at present in use, and while crossing the 
Rock Creek Bridge; that while in the ace of gesticulating, 
his hand got over the top of the guard bars (R., 16) of the 
window and was struck by a trolley pole as the car passed 
it; the pole being a different pole and in a location differ¬ 
ent from that in the case at bar. The witness Curtis him¬ 
self. who testified to this, further testified that he did not 
know whether any offcers of the company knew of his 
accident, and it does not appear that as a result of his 
accident any claim was made upon the company, suit 
brought, judgment rendered or payment made. (R., 16.) 
So far as the testimony with respect to this Curtis acci¬ 
dent shows, it may have been and probably was solely due 
to the negligence of Mr. Curtis himself in permitting his 
hand to extend over and beyond the guard bars which had 
been placed by the company upon the cars as a warning 
that it was dangerous to extend the hand or arm beyond 
them. According to the testimony of Mr. Curtis himself 
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he knew of the presence of these guards and presumably 
also knew that his accident was due to his own want of 
care. In spite of these facts the trial court permitted this 
evidence to go to the jury as notice to the defendant com¬ 
pany of a dangerous and negligent construction with re¬ 
spect to a different pole in a different location three or more 
years later. How such an occurrence under such circum¬ 
stances could have constituted notice to the defendant com¬ 
pany that the pole in question in this case was being negli¬ 
gently maintained in the position in which it had been 
placed under authority of law and with the approval of the 
District Commissioners and where it had remained for over 
twenty years, it is difficult to imagine. Certainly the mere 
knowledge on the part of the company, if we assume that 
they had such knowledge, that Mr. Curtis had been 
injured on one of its cars, with none of the circumstances 
attending the accident brought to their attention, could not 
put them upon notice that an unsafe and negligent or even 
dangerous construction was being maintained. The mere 
happening of such an accident would not necessarily or 
even reasonably imply negligence on the part of the com¬ 
pany. Such an accident was quite as likely to have occurred 
by reason solely of the negligence of the passenger as upon 
the hypothesis of negligence on the part of the company. 
The trolley poles had been placed where they were and the 
road otherwise constructed in accordance with plans ap¬ 
proved by the District Commissioners under authority of 
Congress. (R., 28.) 

An Act to incorporate the Rock Creek Railway Com¬ 
pany of the District of Columbia, approved June 23, 
1888 U. S., Statutes, 25, p. 199. 

An Act to change the route of the Rock Creek 
Railway Company, and for other purposes, approved 
May 28, 1890, U. S. Statutes 26, p. 121. 
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The cars had been provided by the company with window 
guards, and for twenty years or more, so far as the record 
discloses and so far as we have any knowledge, without an 
accident due to either the location of the poles or any in¬ 
sufficiency of the window guards. No complaint had been 
made with respect to either, neither Mr. Curtis himself nor 
anyone for him made complaint to the company with respect 
to either, even after the accident to him. It would be just 
as reasonable to say that any one or all of the many cases 
of passengers who fall while alighting from the steps of the 
street cars constitute notice to the company of defective, 
dangerous or negligent construction of such steps. It must 
be born in mind that it is not claimed that any of the 
attending circumstances connected with Mr. Curtis’ accident 
were brought to the attention of the defendant company. 

For the same purpose the plaintiff was also permitted to 
prove that prior to the plaintiff’s accident a Miss 
Chapman had sustained an injury by her hand striking 
against a pole some squares distant from the scene of the 
accident in this case, while she was pointing out to a com¬ 
panion something which attracted her attention. In this 
instance in order to show that the circumstances attending 
the accident and the way in which it occurred were brought 
to the attention of the Company, the plaintiff was per¬ 
mitted to introduce in evidence the declaration filed in a 
suit brought by Miss Chapman against the Company. In 
this case also, as in the Curtis case, it appeared that the 
accident did not occur at the trolley pole in question in the 
case at bar but at another some two or three blocks distant. 
It also appeared, as in the Curtis case, that Miss Chapman 
when injured had her arm on the upper rail (R., 17), her 
hand protruding over the top of the guard bars on the win¬ 
dow. (R., 22, 23) (see also record in Chapman v. Capital 
Traction Co., No. 2219 in this Court, pp 5, 9, and 10). In 


o 
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the case at bar, however, plaintiff’s elbow was resting on 
the window sill against the lower bar, the hand being thrust 
out between the bars (R., 11, 12 and 13). So far as it 
affects the admissibility of the evidence of these former 
accidents this is an important and vital difference. It should 
be remembered that this evidence was offered for the pur¬ 
pose of proving notice to the Company of the specific facts 
(R.. 20, 22), or, as in the Curtis case, for the purpose of 
proving the substantive fact of negligence charged in the 
declaration (R., 15). The fact, even if known to the de¬ 
fendant Company that persons had been injured by thrust¬ 
ing their arms and hands over the bars and out of the 
windows would certainly not constitute notice that others 
might be injured by thrusting hands or arms betuAeen the 
bars of the window guards. And, on the other hand, proof 
that the window guard was not sufficiently high to prevent 
persons from resting their arms on it and thrusting their 
hands out over it, as in the two previous cases, was surely 
not proof even tending to show that the guard was not suffi¬ 
cient to prevent the trusion of hands or arms through it, 
or to serve as a warning. 

The further vice of the admission of such testimony for 
the purpose of showing notice of the maintenance of a 
ne &lig er| t condition and liability therefor on the part of the 
Company, could not be better illustrated than by the fact 
as appears later in the record (p. 24), that in the very 
case upon which the plaintiff was relying as notice to the 
defendant Company of its own negligence (the Chapman 
case) the verdict and judgment was for the defendant Com¬ 
pany, denying its liability, which judgment was affirmed 
by this Court. The opinion in this Chapman case will be 
found in 37 App. D. C., 479; 39 W. L. R., 730. While the 
testimony with respect to this Chapman case would have 
been equally incompetent to prove negligence on the part of 
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the defendant Company or notice of the negligent mainte¬ 
nance had the entire record in that case been permitted to go 
to the jury, it was grossly prejudicial and unfair when the 
jury were denied the knowledge that the judgment in the 
Chapman case was for the defendant and that liability of 
the defendant Company had been judicially denied in that 
case. With respect to the admissibility of such testimony as 
to similar accidents, the Court, in the case of Aurora v. 
Brown, 12 Ill. App., 122, pointed out that it is the policy of 
the law to exclude evidence of similar accidents where the 
care of every person who had met with a similar accident 
would be involved. 

Kolb v. Chicago Stamping Co., 33 Ill. App., 488. 

Hubbard v. Androscoggin & K. R. Co., 39 Me., 506; 

32 L. R. A. (N. S.), 1114. 

And this will be found to l>e a vital question in deter¬ 
mining the admissibility or inadmissibility of such testimony. 
It is closely and strikingly analogous to the doctrine res 
ipsa loquitur. The thing speaks for itself. The facts only 
raise a presumption of negligence in cases where the 
accident would not have happened under ordinary circum¬ 
stances except through the negligence of the defendant, and 
the doctrine res ipsa loquitur is held not to apply where 
the accident may have happened as well through the negli¬ 
gence of a third person as of the defendant. 

Weaver v. B. & O. R. R. Co., 3 App., D.C., 436; 
22 W. L. R. 393. 

Elliott v. B. H. R. R. Co., 127 App. Div., 300. 

While the general rule supported by the weight of author¬ 
ity is that evidence of other defects in property or other 
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similar accidents is not admissible to show negligence in a 
particular case, it must be frankly admitted that the authori¬ 
ties are hopelessly divided on the question, and the reasons 
advanced for and against such admissibility in the different 
classes of cases are not clearly stated even by the text 
writers. (See note to Alcott v. Pub. Service Corporation 
(N. J.), 32 L. R. A. (N. S.), 1101.) 

The proper and logical distinction, as gathered from 
the well considered cases, however, seems to be that where 
the circumstances and conditions surrounding the accidents 
are the same and are of a fixed character, and whether the 
structure in question is safe or unsafe can not be deter¬ 
mined by inspection or common experience, but only by 
particular experience with it, and the causes of the various 
accidents do not depend upon the care of the particular 
persons injured, the evidence is admissible to prove a dan¬ 
gerous and unsafe construction or condition. 

But, on the other hand, where the circumstances sur¬ 
rounding the accidents differ: or where the actual condi¬ 
tions of the structure or location can be accurately measured 
or proved bv the testimony of witnesses; or where the 
accidents in question may have been the result of incapacity 
or negligence on the part of the person injured, the evidence 
is inadmissible. 

If, in the latter class of cases such evidence were admitted, 
there would immediately arise as many collateral issues as 
there were accidents and the circumstances surrounding 
each would have to be inquired into. The Massachusetts 
and Maine courts particularly have recognized this distinc¬ 
tion. 

By the overwhelming weight of authority, such evidence 
would not be competent upon the theory that it constituted 
proof of negligence. 

Collins v. Dorchester, 6 Cush., 396, is a leading case on 
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this question, in which an accident was alleged to have oc¬ 
curred because of the absence of a rail on top of posts mark¬ 
ing a road through a marsh, and evidence of a prior similar 
accident to one Sprague-was held to be inadmissible for 
the purpose of proving that the road was defective, although 
the particular Judge intimated that the evidence might be 
admissible to show notice to the town. And the Court said 
further: 

“Even a judgment recovered by Sprague against the 
defendants for damages sustained by him by reason 
of a defect in the road, would not be admissible in evi¬ 
dence in favor of the plaintiff.” 

t 

In a later case, Aldridge v. Pelham, 1 Gray, 510, the 
Massachusetts Court following the rule laid down in the 
Collins case, held that to show that a highway alleged to be 
too narrow was of sufficient width, evidence was not ad¬ 
missible to show that wagons had passed each other at the 
place of the accident in safety. The Court said the width 
of the road is a circumstance which can be ascertained with 
the greatest ease and certainty by actual measurement. It 
appears, therefore, that the evidence offered would not only 
introduce collateral issues, but was not the best. 

Hinckley v. Barnstable, 109 Mass., 126. 

Menard v. Boston & M. R. Co., 150 Mass., 386. 

Dean v. Murphy, 169 Mass., 413. 

Grebenstein v. Stone &. W. Engineering Corp., 205 
Mass., 431. 

It is manifest also that if under such circumstances such 
evidence is inadmissible to prove a dangerous or defective 
condition, it is equally inadmissible to prove notice to the 
defendant of such dangerous or defective condition. If it 
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can not be said that because of such accidents the place is 
dangerous, certainly it can not be said that their happening 
is notice of such dangerous condition. 

Hubbard v. Androscoggin & K. R. Co., 39 Me., 
506; 32 L. R. A. (N. S.), 1114. 


In this case the Court said: 

“The condition of the road, as left by the defendants, 
was a matter for the consideration of the jury. That 
condition was to be ascertained from the testimony of 
witnesses. If the fact that one or more persons had 
been upset in driving over the road in question were 
to be regarded as admissible in evidence, then it would 
be necessarily proper to receive testimony to show that 
the accidents which may have occurred were the results 
of carelessness or negligence on the part of those sus¬ 
taining the injuries of which complaint is made. * * * 
As many distinct issues might be thus raised as there 
were instances o-f carriages passing over the 
road. * * * The width of the road, the smoothness 
of its surface, its elevations and depressions, the ob¬ 
structions remaining thereon and their size and posi¬ 
tion, are all susceptible of exact admeasurement, and 
from these facts, as disclosed with more or less of ac¬ 
curacy, it will be for the jury to determine how far 
and to what extent the condition of the road may 
have been the cause of the injury to the party com¬ 
plaining.” 

% 

Bremner v. New Castle. 83 Me., 415. 

Crocker v. McGregor, 76 Me., 282. 


In this case the Court admitted evidence that shortly be¬ 
fore and after an accident to plaintiff, other horses were 
frightened by the steam from a mill, but the Court drew a 
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very clear distinction between this class of cases and acci¬ 
dents which involved care or the want of it by human beings. 
The Court said: 

“Evidence showing that it naturally frightened ordi¬ 
nary horses when being driven bv it was competent 
to show its effect upon the public travel, its character 
and its capacity to do mischief. Its effect on horses 
zoos not dependent upon the acts of men which may be 
the result of incapacity or negligence, but was caused 
by action of the inanimate thing upon an animal acting 
from instinct. It was not to show that other parties 
were injured at the same place by the same cause, and 
is, therefore, distinguishable from cases against towns 
for injury from defects on a highway, in which the 
court has held that evidence of accidents to others at 
the same place is inadmissible, because it raised too 
many collateral issues.” 

Moore v. Richmond, 85 Va., 538. 

Davis v. Oregon & C. R. Co., 8 Or., 172. 

Phillips v. Willow, 70 Wis., 6. 

In the latter case plaintiff was injured by the overturning 
of the vehicle in which she was riding by striking a stone 
in or very near the travelled track of the highway, said to 
constitute a defective or dangerous construction. To estab¬ 
lish these contentions other persons were allowed to testify 
that they had struck the same stone and nearly tipped over. 
In reversing this case, the Court said: 

“The witnesses could describe the stone, its size and 
relation to the travelled track, and leave to the jury 
the question whether it amounted to a defect, or was 
of a dangerous character to travellers. This is not a 
case appropriate for giving the results of experience, 
nor to inquire as to who have met or who have avoided 
accidents at the locus in quo ” 
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Goble v. Kansas City, 148 Mo., 475. 

Smart v. Kansas City, 91 Mo. App., 591. 

Cohn v. N. Y. C. & H. R. R. R. Co., 6 App. Div., 
196; 39 N. Y. S., 986. 

In Kolb v. Chicago Stamping Co., 33 Ill. App., 488 (supra), 
where a boy was injured while working on a die press by 
putting his foot on the pedal, evidence to show that other 
boys had been hurt by similar machines in the same shop 
was held to be not competent. The Court said: 

“Non constat that they were not injured entirely by 
their own fault or carelessness. The admission of 
such evidence would require the trial of their cases in 
this suit.” 


Diamond Rubber Co. v. Harryman, 15 L. R. A. (N. S.), 
775; 92 Pac., 922 (Col.): 

“The next error complained of by counsel for defen¬ 
dant company is that testimony from other persons 
that they had tripped upon the goose neck was admit¬ 
ted. When this testimony was offered, one of counsel 
for plaintiff stated: ‘We desire to show by this witness 
and others the fact that this man and others have stum¬ 
bled over this very projection, and it is evidence of the 
fact of negligence on the part of the defendant com¬ 
pany.’ Testimony that other persons had tripped upon 
this goose neck was clearly not admissible for the pur¬ 
pose of establishing negligence of the defendants, or 
that the goose neck was dangerous. If the fact that 
others had tripped upon the obstruction could be shown 
for the purpose of establishing negligence, then there 
would necessarily be as many distinct issues injected 
into the case as there were persons called as witnesses 
who had passed over the sidewalk in the vicinity of 
the goose neck. The care they had exercised and the 
conditions under which they had tripped upon the ob- 



struction would be a subject of inquiry. If such evi¬ 
dence was admissible, then it would be proper to show 
that persons had passed along the sidewalk and had 
not tripped upon the obstruction; and again, the care 
they had exercised and the conditions under which they 
had passed by the goose neck could be gone into, and 
thus the case would be confused by a great number of 
collateral issues, which would not aid in determining 
whether or not the obstruction was dangerous. Evi¬ 
dence of collateral facts which are incapable of aiding 
in the determination of the main fact in dispute should 
be excluded, because such evidence tends to draw the 
minds of the jurors from the main fact in issue, and 
to excite, prejudice, mislead, and confuse them. The 
character of the obstruction was susceptible of proof. 
Such proof was made, and whether or not the goose 
neck was dangerous was to be determined by the jury 
from these facts, and not from whether others had 
passed along the sidewalk where it was located with¬ 
out being injured thereby, or had suffered an injury 
therefrom. That the testimony in question was not 
competent to prove negligence of the defendants is 
supported, bv many authorities, from which we cite: 
Hubbard v. Androscroggin & K. R. Co., 39 Me.. 506; 
Collins v. Dorchester, 6 Cush., 396; Hudson v. Chi¬ 
cago & N. W. R. Co., 59 Iowa, 581 ; 44 Am. Rep., 692, 
13 N. W., 735; Temperance Hall Asso. v. Giles, 33 
N. J. L., 260: Kidder v. Dunstable. 11 Gray, 342; 
Phillips v. Willow, 70 Wis., 6, 5 Am. St. Rep., 114. 34 
N. W. 731; Branch v. Libbey, 78 Me., 321, 57 Am. 
Rep., 810, 5 Atl.. 71; Ramsey v. Rushville & M. Gravel 
Road Co., 81 Ind., 394; Hodges v. Bearse. 129 Ill., 
87, 21 N. E., 613. 

‘‘But counsel for plaintiff say that the testimony 
under consideration was admissible under the limita¬ 
tion stated by the court in ruling upon the objection to 
its introduction. The court, in passing upon the objec¬ 
tion, stated, in substance, that the testimony was proper 
to establish, as a substantive fact, that the goose neck 
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extended such a distance above the sidewalk that a 
man’s foot would strike against it. Counsel for plain¬ 
tiff insist that this limitation rendered the testimony ad¬ 
missible, for the reason that the defendants, by their 
answer, denied that the goose neck was in the sidewalk, 
and denied that it was high enough for plaintiff to 
catch his foot under it. and had also introduced evi¬ 
dence to show that the goose neck was but an inch or 
an inch and a quarter above the curb, and therefore it 
was impossible for the plaintiff or any other person to 
catch his foot under it. We do not think it was admis¬ 
sible for the reason indicated by the court. The man¬ 
ner of its construction, for the purpose of determining 
whether or not it was dangerous, was the testimony for 
the jury to consider, and not whether others had stum¬ 
bled against it. If testimony of that kind was proper 
for the purpose of establishing negligence of the defen¬ 
dants, then innumerable collateral issues would be 
raised, for the same reasons indicated in disposing of 
the previous questions determined. Clearly, for the rea¬ 
sons already given, it was not proper to establish negli¬ 
gence, and the jury should have been so advised by an 
instruction to that effect which was requested on the 
part of the defendants/’ 

Overcash v. Charlotte Electric R. Light & P. Co., 
144 N. C., 572. 

It is also held that evidence of prior accidents is excluded 
where notice of the same has not been brought home to the 
defendant. In this case it has already been shown that no 
notice of the prior alleged accident to Mr. Curtis was 
brought home to the defendant, and in the case of the Chap¬ 
man accident, notice, such as there was, was to the effect 
that the provisions made by the Company for the safety of 
passengers with respect to these poles between the tracks 
were sufficient for reasonably prudent and careful people. 




Roche v. Llewellyn Iron Works Co., 140 Cal., 563. 

Jacques v. Bridgeport Horse R. Co., 41 Conn., 61. 

Hudson v. Chicago & N. W. R. Co., 59 Iowa, 581. 

Langhammer v. Manchester, 99 Iowa, 295. 

Potter v. Cave, 123 Iowa, 98, was a case in which a 
customer in a store fell down an unguarded stairway. The 
Court held that evidence of other similar accidents of which 
defendant had notice was properly excluded, saying, 

“The question was not as to whether defendant had 
reason to believe the stairway to be dangerous, but 
whether it was in fact maintained in a dangerous con¬ 
dition. If dangerous in fact, his knowledge would be 
immaterial.” 

The question here is not whether the position of the pole 
with respect to a passing car was dangerous, as in the re¬ 
cent case decided bv this Court (Scala v. Washington Rail¬ 
way and Electric Co.) for in the case at bar the Company 
had recognized the danger and had long ago guarded against 
it by providing the warning bars and guards across the win¬ 
dows of the cars. 

Dye v. Delaware L. W. R. Co., 130 N. Y., 671. 

In that case the Court said : 

“An exception taken to the admission of certain 
testimony against the objection of the appellant re¬ 
quires a reversal of the judgment. 

“The defendant did not attempt to controvert the 
claim of the plaintiff, that his injury was occasioned 
by the overlapping of the dead-woods of the jimmy and 
the eight-wheeled car, thus permitting the cars to come 
so close together as to necessarily severely injure a 
person who happened to be between them at the time; 
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nor was it pretended that the difference in the height 
of the dead-woods of the respective cars did not render 
their coupling in the ordinary and usual way dangerous. 
On the contrary, the defendant not only conceded but 
introduced evidence tending to show that it had in use 
on its road many different kinds of cars, some without 
any dead-woods whatever. That, in addition, there 
came on its road, in the regular course of business, cars 
from other railroads, differing in their height, method 
of construction and mode of coupling. 

“It sought to show that these facts were well known 
to the plaintiff and to the members of the various 
switching crews, who, as part of their work, were 
obliged to couple and uncouple cars for distribution 
from the yard in East Buffalo to various other points 
in the city, and for collection from the yards of other 
railroads for the purpose of making them up into 
solid trains to go east. Its object was to bring the 
plaintiff within the rule, that an employee who enters 
upon the discharge of duties which he understands to 
be dangerous, and continues in such employment after 
becoming fully aware of the faults of construction 
which render his work particularly hazardous, will be 
deemed to have assumed all the obvious risks incident 
to such employment. 

“This being the ground on which the defendant 
mainly claimed freedom from liability, the plaintiff was, 
nevertheless, permitted to show, after he had rested 
his case and on the cross-examination of one of the 
defendant’s witnesses against the objection of the de¬ 
fendant, that similar accidents had occurred on defen¬ 
dant’s road prior to the one in question. 

“It is not seen how this evidence could have any 
legitimate bearing on the questions in issue, while it 
may have had the effect to encourage the jury to give 
a larger verdict against the defendant than they other¬ 
wise would. 

“It is the general rule that proof of similar accidents 
is not admissible in evidence. This rule has excep¬ 
tions, it is true. 
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“In Pomfrey v. Village of Saratoga Springs (104 
N. Y.. 459), a witness who was testifying as to the 
condition of the sidewalk at the time of the injury, 
which was the subject of the action, was permitted to 
testify that he had fallen there himself, and it was 
held to be competent because it tended to show how 
he came to know the condition of the sidewalk. 

“It has been held that such evidence is competent in 
a class of cases where it is important to show that the 
defendant had notice, or was warned of the danger¬ 
ous character of municipal sidewalks, or of the inade¬ 
quacy of facilities provided for the passage of pas¬ 
sengers to and from trains over the company s prem¬ 
ises. Gillrie v. Lockport, 122 X. \., 403, 25 N. E.^ 
357: Bradv v. Manhattan R. Co., 127 N. Y., 46, 27 
N. E., 368. ‘But the exceptions to the rule have not 
been and should not be so far extended as to permit 
such testimony in a case where it can have no l>earing 
whatever on the issues; otherwise the general rule, 
which is well-grounded, would be overthrown. In the 
case before us it did not tend in any degree whatever 
to the establishment or support of plaintiff’s cause of 
action to show that the defendant had knowledge of 
the dangers incident to the coupling of cars, such as 
those which were the occasion of plaintiff s injury. 

The question really is whether the warning conveyed by 
such guard bars in the windows was reasonably sufficient 
protection to passengers of ordinary intelligence, prudence 
and care, and reasonably sufficient warning to such persons 
of such danger. Can it be said that because two other per¬ 
sons out of the many thousands similarly situated during 
the previous twenty odd years, had been thoughtless enough 
to overlook the warning, or careless enough to disregard 
it, that it was not a reasonably sufficient warning? 

And this brings us to the consideration of the question 
whether the sufficiency of the guard as a warning is a ques¬ 
tion of fact for a jury or of law for the Court. 






Fifth Sixth, Ninth and Eleventh Assignments 

of Error. 

No Cause of Action Established. 

This question was not presented to this Court in the Chap¬ 
man case, 37 App. D. C., 479. That case was submitted to 
the jury by the trial justice and a verdict was rendered for 
the defendant. 1 he appellant, plaintiff below, claimed that 
the instructions of the Trial Justice to the jury were errone¬ 
ous and prejudicial to her. To be sure this Court said in that 
case, with respect to the contention of appellant 
that it was the duty of the defendant Company to give 
some direct notice of the increased danger, other than that 
provided bv the bars guarding the window, “Whether the 
defendant sufficiently discharged its duty to exercise the 
highest degree of care for the safety of passengers in the 
manner in which it undertook to bar the windows, was a 
question of fact for the jury which the Court properly sub¬ 
mitted to their determination.” It is most respectfully sub¬ 
mitted, however, that this is obiter dictum merely and was 
not necessary to a proper determination of the case. The 
Court was clearly not considering, nor was it called upon to 
consider, whether this was properlv a question for the jury. 
This view of the matter was not presented by counsel for 
either side and no authorities thereon were either submitted 
to or considered by the Court. It is now squarely presented, 
however, and we find that the overwhelming weight of 
authority (including the decision of this Court in B. & O. 
R. R. Co. v. Miller, 37 App., D. C., 218; 39 W. L. R., 
355), is to the effect that when the facts are not disputed 
the sufficiency of such window guards to serve as a warning 
to passengers, casting upon them the duty of keeping all 
portions of their bodies within the car, is a question of law 
and that failure to do so will constitute negligence per se. 
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Terminal Company v. Hancock, 75 Ohio St., 88- 
113; 6. L. R. A. (N. S.), 997. 

Harding v. Phila. R. T. Co., 217 Pa. St., 69-70. 

Christensen v. Met. St. Ry., 70 C. C. A., 657; 137 
Fed., 708. 

The declaration in the Christensen case was in substance 
practically identical with the case at bar. It charged that one 
or more of the poles used by the defendant, supporting the 
trolley wire, had been placed nearer than three feet to the 
side of the track, and was by defendant permitted to remain 
so close to the track as to endanger the lives and limbs of 
passengers upon the cars. It was further alleged that the 
defendant failed to equip and furnish the car with screens 
or bars at the windows to prevent passengers from extend¬ 
ing their heads, arms or other portions of their body out 
of the car window, or to give any warning whatsoever not 
to do so. The evidence inter alia showed that the distance 
between the poles and the side of the passing car would vary 
from six to ten inches; that extending across the windows 
on the outside of the car and securely fastened thereto were 
iron screens covering the windows up from the window sills 
for a distance of about fourteen inches, leaving an open 
space something like fourteen inches between the top of the 
screens and the top of the car window; that these screens 
were of large mesh: that plaintiff becoming nauseated put 
her head out of the window over the screens and was struck 
by the pole. A verdict for defendant was directed by Judge 
Pollock, sitting in the United States Circuit Court, and an 
appeal from the judgment thereon was taken to the United 
States Circuit Court of Appeals. In the opinion confirming 
the judgment below, the Circuit Court of Appeals say, 

“While the question of negligence and contributory 
negligence are ordinarily questions of fact to be passed 
upon by a jury, yet if it clearly appears from the un- 







V 


31 

disputed facts, judged in the light of that common 
knowledge and experience of which courts are bound 
to take notice, that a party has not exercised such care 
as men of common prudence usually exercise in posi¬ 
tions of like exposure and danger, or where the evi¬ 
dence is of such conclusive character that the court 
would be compelled to set aside a verdict returned in 
opposition to it, it may withdraw the case from the 
consideration of a jury/’ (Citing authorities.) “While 
the plaintiff s sudden illness undoubtedly placed her 
in a very uncomfortable and distressing position, yet 
that fact would not authorize her to disregard un¬ 
mistakable warnings of danger. She must have known 
that the heavy screens which barred the windows were 
placed theie for no other purpose than to prevent pas¬ 
sengers from extending their arms or heads out of 
the windows, as the meshes in the screen were too 
large to serve any other purpose. To disregard this 
plain warning was, we think, such contributory negli¬ 
gence upon her part as will necessarily preclude a re¬ 
covery in this case.” 

Since the decision of this Court in the Chapman case, in 
November, 1911, there has appeared in 50 L. R. A. (N. S.), 
42, an exhaustive note on this question in connection with 
the reported case of Malakia v. R. I. Co., 36 R. I., 149, 
decided January 28, 1914, citing inter alia, 

Weaver v. B. & O. R. R. Co., 3 App. D. C., 436; 

22 W. L. R., 397. 

Favre v. L. & N. R. Co., 91 Ky., 541. 

Pittsburgh & C. R. Co., v. Andrews, 39 Md., 329. 

In Kird v. New Orleans & N. W. R. Co., 105 La., 226, 
the Court said, “that a passenger who rests his elbow on 
the sill of an open window in a railway car is not guilty of 
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any want of ordinary care, in the absence of notice or warn¬ 
ing not to do so, or of information which should reasonably 
lead him to apprehend danger or injury.” 

In every case that we have found where the question was 
squarely presented, it has been held that a passenger who 
protrudes any portion of the body outside of a guarded 
window is guilty of contributory negligence as matter of 
law. The cases are carefully distinguished with respect 
to the difference in this respect between guarded and un¬ 
guarded windows. 

In Pell v. Joliet P. & A. R. Co., 238 Ill., 510; 87 N. E., 
542, as well as in Kird v. New Orleans & N. W. R. Co., 
105 La., 226, supra , this distinction is made. 

If it were a question of fact for a jury, then, as this 
Court very pertinently said in the case of B. & O. R. R. Co. 
v. Miller, 37 App. D. C, 218, 39 W. L. R.. 355. supra. 
“One jury might consider the plan and location of a par¬ 
ticular structure to be faulty and negligent; another might 
not. Each case involving the same construction would 
depend upon the notion or opinion of the jury impaneled 
to try it. A change made to conform to the opinion of 
one jury, might later meet with the condemnation of anoth¬ 
er.” Indeed this very thing has actually occurred in this 
very matter. The guard intended to serve as a warning 
against the trusion of the hands and arms of passengers 
was identical in the Chapman and in this case, not merely 
similar but identical; and yet one jury, if we may judge 
from the verdicts, has said that it was sufficient warning, and 
another that it was not. On clear principle, it is not a 
question for a jury. 

There are no disputed facts involved in the question. Tt 
is merely whether the facts as they are constitute due care 
on the one hand or negligent construction on the other. Is 
this not in this class of cases clearly a judicial question? 
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Appellant is in no position to argue that the verdicts in 
this case and in the Chapman case were not founded upon 
the same state of facts or conditions and that therefore the 
verdicts are not necessarily inconsistent. The witness Weir 
was called on behalf of the plaintiff to prove that the con¬ 
ditions in the two cases were identical or substantially so. 
On page 22 of the record, there appears the following: 

“Mr. Merillat (Counsel for the plaintiff) : What 
we are showing your Honor, is that conditions were 
substantially the same at both places. 

“The Court: I understand, that they were located 
substantially the same distance from the track as the 
pole in question. 

“Mr. Merillat: That is right, your Honor.” 

Again (R., 22), 

“On cross-examination, the witness testified that he 
was a witness for the plaintiff, Miss Chapman, in a 
suit which was brought as a result of the accident to 
her about which he had testified; that he testified ex¬ 
actly in that case as he has testified here; that in that 
case he testified that she simply turned her hand over 
without lifting her ami off the rail; that he was watch- 
at the time because she was directing his attention to 
the houses; that the seat on which Miss Chapman was 
sitting, with relation to the window and the window 
itself, was substantially the same as in the model used 
in the case at bar. Whereupon it was admitted and 
agreed that the model used in the case at bar (the 
Copland case) was the identical model used in the 
case of Lillian M. Chapman v. The Capital Traction 
Company, At Law No. 51903, which was also used 
in the Court of Appeals in that case. Whereupon the 
witness testified that he saw this model at the Chapman 
^ trial; that it was just as it is now, excepting the pole 

was not there, the representation of the pole. The 
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bars on the window were in the car in which Miss 
Chapman was as they are there now in the model. 
It was her left hand that was injured; that the pole 
in the Chapman case was just such a pole as that 
represented by the model, except that the joint was 
somewhat higher in the Chapman case than that rep¬ 
resented in the model; that in the Chapman case the 
collar on the pole was opposite the top bar, just about 
two inches higher than its position in the model; that 
that is the only substantial difference between the two 
cases.” 

Third Assignment of Error. 

Swaying of Cars. 

The testimony with respect to the swaying of the cars, 
which was admitted over the objection and exception of 
defendant, went no further than to show that under certain 
conditions and circumstances there was some swaying of 
the cars on the road from side to side; no attempt was 
made to show that there was any such swaying toward the 
pole at the point and time in question or that the accident 
w r as due in any sense or degree to any such swaying; nor 
is it intimated that plaintiff’s hand was jostled or forced 
out of the window by any such swaying nor is any such 
negligence charged in the declaration. The only possible 
effect of such testimony was to create in the minds of the 
jury a general impression that the construction, mainte¬ 
nance and operation of the road was faulty or negligent. 
This was certainly error and prejudicial. It had no ten¬ 
dency at all to prove the negligence claimed by the decla¬ 
ration, viz., that the pole was negligently maintained so as 
to imperil the lives and limbs of passengers or that there 
was no notice or warning to the plaintiff of the proximity 
of the pole. 
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Fourth Assignment of Error. 

Memorandum to Refresh Memory. 

This assignment is not relied upon and is abandoned. 

Seventh Assignment of Error. 

Defendant's Second Prayer. 

The Court should have granted defendant’s prayer num¬ 
bered 2. 

The undisputed evidence showed that the road was con¬ 
structed according to plans approved by the Commissioners 
of the District of Columbia, as required by law; that the 
poles were originally located according to such approved 
plans (R., 28) and they have not been changed (R., 14). 

“Having been located according to the Act of Con¬ 
gress and subject to the approval of the authorities 
charged with the control of the streets and the regu¬ 
lation of their use, the presumption would lie, in the 
absence of proof to the contrary, that they were at a 
safe distance apart.” 

Harbison v. Met. Rv. Co. 9 D. C., App., 60; 24 
W. L. R., 438. 

Eighth Assignment of Error. 

Defendant s Third Prayer. 

Defendant’s third prayer to the effect that no presumption 
of negligence arose from the mere happening of the acci¬ 
dent, was a correct statement of the law governing this 
class of cases. The defendant was entitled to have the 
jury know this. They were not so instructed either in haec 
verba or otherwise. No mention was made of the subject 
by the Court in the general charge. 
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The same prayer was approved by this Court in the Chap¬ 
man case in which it was ruled that res ipsa loquitur did 
not apply. 

Chapman v. C. T. Co., 37 D. C. App., 479. 

Tenth Assignment of Error. 

Defendant's Prayer No. 4 

Defendant’s prayer numbered 4 l /> was identical with a 
prayer which was granted and approved in the Chapman 
case and should have been given. 

Twelfth Assignment of Error. 

Negligence Not Necessarily Voluntary. 

There was no evidence whatever that the protrusion of 
plaintiff’s hand from the window was involuntary in the 
sense that it was not under his control; i. e., that it was 
jostled or swung out by some force other than his own will. 
He consciously and knowingly made the gesture or gesticu¬ 
lation through pique or annoyance at his companion (R., 11, 
12, 13). That he should be chargeable with negligence it 
surely is not necessary that it appear that he wilfully thrust 
his hand out of the window. It is sufficient if he did it 
thoughtlessly and carelessly; not observing care to see that 
it did not go beyond the bounds of safety as indicated to 
him by the bars across the window by which he sat. 
Negligence is not necessarily wilfulness. 

The Court’s charge would naturally give the jury to 
understand that the plaintiff would not be chargeable with 
negligence unless he knowingly and intentionally protruded 
his hand beyond the bars. It is submitted that this is not 
the law. 
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In R. R. v. McClurg, 56 Pa. St., 294, which is cited with 
approval in P. & C. R. R. Co. v. Andrews, (39 Md., 329), 
by the Court of Appeals of Maryland, the Couit say. 

“We must regard the remark, ‘unconsciously suf¬ 
fered his elbow to slip beyond the window-sill/ to mean 
inattentively. In that sense it was negligently suffered 
to slip. Of course, this was negligence in se, unless he 
was under no obligation to take care of himself. But 
no case asserts that, and every case the contrary. Out 
of the omission to do so springs the doctrine of con¬ 
tributory negligence, which defeats a plaintiff, and 
which is so firmly established as a principle of law, 
that nobody dreams of doubting it. We have then the 
case broadly, I think, that negligence is not to be in¬ 
ferred, when injury accrues from an exposure of an 
elbow, or an arm, out of a car window, if it be not 
willfully done. This cannot be maintained on any 
reasonable principle, we think. W hen a passenger on 
a railroad purchases his ticket, it entitles him to a seat 
in the cars. In the seat no part of his body is exposed 
to obstacles outside of the car. He is secure there 
ordinarily, from any contact with them, where he is 
thus provided with a seat, safe and secure in the ab¬ 
sence of accident to the train, and the carrier has a safe 
and convenient car, well conducted, and skillfully man¬ 
aged, his duty is performed towards the passenger. 
The duty of the latter on entering, arises, namely, that 
he will conform to all the reasonable rules and regu¬ 
lations of the company, for occupying, using, and 
leaving the cars, and after doing so, if injury befall 
him by the negligence of the carriers, they must 
answer; if he do not so conform, but is guilty of neg¬ 
ligence therein, and is injured, although there may be 
negligence on the part of the carriers, he cannot re¬ 
cover.” * * * “In a case, therefore, where 

the injury stands confessed, or is proved to have re¬ 
sulted from the position voluntarily or thoughtlessly 
taken in a window, by contact with outside obstacles 
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or forces, it cannot be otherwise characterized than 
as negligence, and so to be pronounced by the court.” 

* * * “Unconsciously exposing himself did not 

help the plaintiff’s case, as it was not shown that his 
unconsciousness was not the result of a want of pru¬ 
dent attention to his situation on the part of the plain¬ 
tiff. It would be a novel answer to the allegation of 
negligence, to allege that the plaintiff had slept in the 
position he was in when hurt; and that would be a con¬ 
dition of unconsciousness. Sleeping when due care 
would require one to be awake, or in dangerous cir¬ 
cumstances, is negligence, and no answer to the com¬ 
pany can be given to such act.” 

After quoting the above with approval, the Court of 
Appeals of Maryland in the Andrews case say: 

“The plain doctrine of McClurg’s case, is that if 
a sane person of mature years, while a passenger in a 
railroad car, without any controlling or justifying ne¬ 
cessity or cause for so doing, voluntarily or inattentive¬ 
ly protrudes his elbow or arm from the window, and it 
is injured by coming in contact with any external 
obstacle or force, it is such a clear act of contributory 
negligence on his part as will prevent a recovery, and 
that it is the duty of the court so to instruct the jury, 
as matter of law, notwithstanding the negligence of the 
company in permitting the obstacle to be placed too near 
the track of the passing train.” 

RECAPITULATION. <■ 

For the foregoing reasons, it is respectfully submitted 
that the Trial Court erred, 

(a) In admitting evidence with respect to prior acci¬ 

dents, in view of the circumstances surrounding such prior 
accidents; 4 

(b) In refusing to admit evidence that with respect to one 
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of the prior accidents (the Chapman case) there was a 
judgment for the defendant: 

(c) In refusing to direct a verdict for the defendant 
upon the whole evidence, not only because there was no 
actionable negligence on the part of the defendant, but also 
because of negligence on the part of the plaintiff preclud¬ 
ing recovery; 

(d) In admitting testimony with respect to swaying of 
this and other cars at other times and at other places on 
defendant s road; such swaying not being charged as neg¬ 
ligence and having no tendency to prove any act of neg¬ 
ligence charged in the declaration, and the admission of 
such testimony tending to distract the attention of the jury 
from the real issues and to prejudice them against the 
defendant; 

(e) In refusing to grant defendants prayer charging 
the jury that no presumption of negligence arose from the 
mere happening of the accident in question, and that the 
burden was upon the plaintiff to prove the negligence of the 
defendant by a preponderance of the evidence; and 

(f) In charging the jury in effect that they were at 
liberty to find that the plaintiff was not guilty of con¬ 
tributory negligence if the protrusion of his hand 
beyond the window guard was an involuntary act, 
leading the jury to believe that such an act on the part of 
the plaintiff in order to be negligence must have been done 
knowingly and wilfully. 

Because of the many errors in the trial of this cause, it 
is respectfully urged that the judgment should be reversed. 

G. Thomas Dunlop, 
Attorney for Appellant. 
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OF THE DISTRICT OF COLUMBIA. 

January Term, 1917. 

No. 3041. 

THE CAPITAL TRACTION CO., APPELLANT, 

vs. 

HENRY F. COPLAND, APPELLEE. 

BRIEF OF APPELLEE. 

This is an appeal from a judgment for $2,000 in favor 
of appellee, entered on the verdict of a jury finding 
appellant guilty of negligence that caused a severe 
double fracture of the wrist of appellee and injury of 
the forearm, the consequence being partial disability of 
appellee from pursuing his occupation as a gardener. 
The evidence tended to show that while appellee still 
had his elbow resting on the sill of a car window he 
moved only his hand at the wrist in a gesture while 
talking and the car being a rocky car that swayed 
sidewise his hand was thrown slightly outside the car 
window and caused to hit a pole that, when the car was 
standing still, was only inches from the car window, 
and during lurches was nearer the car window by the 
extent of the lurch. 

At the trial of the cause the gravamen of appellant’s 
complaint was that the court had admitted evidence of 
accidents to other passengers through their hands strik- 



ing poles further removed from the car window than the 
pole which struck appellee. 

The declaration alleged and the proof showed that 
appellee on May 9, 1910, had become a passenger for 
hire on a Chevy Chase car at Fifteenth Street and New 
York Avenue (Rec., p. 2), that thence to the Rock Creek 
bridge there were no poles near the track, and that while 
appellee was seated resting his arm against metal bars 
across an open window “immediately after passing said 
bridge, without any notice or warning to him of the 
proximity of a trolley pole or other dangerous object, 
the plaintiff's hand was momentarily tu ned 
wrist outward from the position of his arm against said 
bar, was then and there in the forward movement of 
said car caught and thrust against a trolley pole, which 
was then, and there by the defendant negligently main¬ 
tained and allowed to remain so as to imperil the lives 
and limbs of passengers therein.” After reciting the 
injuries caused by plaintiff’s (appellee’s) hand coming 
in contact with the pole, the declaration then averred that 
“the damages and injuries caused and inflicted upon him 
as aforesaid were due solely to the negligence of the 
defendant, whose duty it was to construct its railroad 
and lines of trolley poles and to use such cars and equip¬ 
ment so as not to endanger the safety of its passengers.” 

The evidence of J. W. Davis, a witness in the seat with 
appellee at the time of the accident (pp. 9-10), was that 
when they reached the other side of the bridge “the 
plaintiff had his hand resting on the window sill con. 
versing about some work they were going to do that 
morning. As they were talking about this work, he 
noticed that they were on the other side of the bridge 
when his uncle’s hand—he was sitting with his hand on 
the window sill like this—happened to get out of the 
window 7 . The car w r as a rocky car, kind of swayed side- 
tvise. As they got nearly aeioss the bridge his uncle’s 




hand got out of the window and one of the poles hit it, 
and by that time he jarred against witness on his left 
side and in the meantime witness grabbed hold of his 
hand and jumped up and told the conductor to stop the 
car. The conductor asked how it happened and witness 
told him.” 

On cross-examination the witness testified that appel¬ 
lee did not change the position of his arm; that his elbow 
or arm was still resting on the window sill when the 
hand went out and struck the pole, and that he did not 
stick his hand out of the window, as witness was looking 
at appellee, to whom he was talking at the time. 

The evidence is undisputed that the cars increase their 
speed as they leave the bridge and that speed increases 
the swaying of the heavy cars* 

Appellee’s testimony (p. 11) was that he was sitting 
next to the window with his arm resting on the sill, that 
Davis asked him a question and he replied, “Jim, don’t 
bother me,” and at that instant he thought the trolley 
fell “and I fell over him (Davis) to the aisle, over mattocks, 
shovels and everything else.” That (p. 13) he did not 
see the pole strike him, but felt it and that coming 
back after getting his wrist dressed they looked at the 
pole, No. 228, and found that his arm had struck a ring 
or collar around the pole. At the time he was hurt his 
left elbow was resting on the window sill of the car and 
he never took it (the elbow) off the window sill (p. 12) 
and never pointed his arm out the window or did any¬ 
thing except to tell Davis not to bother him. Sub¬ 
sequently his counsel (Mackey) had experimented by 
taking a carpenter’s rule and holding it out 3^ inches over 
the sill (p. 11) and the rule broke at 3£ inches and 
bent back and struck Mackey’s hand, making a dent 
in it. Appallee testified that he thought the bars across 
the window were to prevent children falling out. 

By engineering witnesses (p. 13) for both plaintiff 
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and defendant it was established (pp. 13, 29) that the 
pole in question was 4 5-8 to 4 3-4 inches from the car 
window and that about opposite the space between the 
second and third bars across the window there was an 
iron ring or collar or flange around the pole that lessened 
the distance between car window and pole at that point 
to 3| inches, when the car was standing still. That there 
were four iron bars across each window, each bar being 
\ inch in diameter and 3£ inches apart (p. 13). It also 
was proved that the pole in question was nearer the car 
window by about two inches than a number of other 
poles and that the cars now used were larger than prior 
to 1909 (p. 15). 

William T. S. Curtis testified that he had long used the 
Chevy Chase cars, that they were heavy cars and that 
naturally when the cars went fast or there was uneven¬ 
ness of track there was more or less swaying. The 
speed was increased after crossing the bridge. The 
general type of car had not changed but the cars were 
rather larger than prior to 1909. The bars across the 
windows were the same and so were the poles. The 
model used in court was almost identical with a car on 
which he had been injured in 1907 within two poles of 
the pole involved in the Copland case, his pole being on 
the bridge. He was sitting next an open window talking 
to a friend, gesticulating, and his hand went over the 
top bar and the pole struck the end of his fingers. He 
was knocked unconscious and the car stopped and 
witness laid on the parking until he came to. On cross- 
examination he testified that he had noticed a slight 
difference in the distance of poles from the side of the 
car, as a newspaper held out would slap one pole and 
then skip one and then hit the next violently. 

Paul Weir testified (p. 17) that in July, 1909, he was 
with Miss Chapman and that the latter was seated next 
the window and while having her arm on the upper 
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rail passing between Woodley Land and Garfield Street 
(about three blocks from the scene of the accident) she 
turned her hand to direct his attention to some houses 
and it caught on a pole and was broken. An investiga¬ 
tion had disclosed her hand had hit the collar or joint 
around the pole. Witness had observed that the cars 
swayed considerably and that especially when they 
passed over sunk or loose rail joints they were thrown to 
the side and the car brought nearer the poles. Where 
the Chapman accident occurred (p. 22) measurements he 
had made showed the pole a little more than 5 inches 
from the bars or side of the car. 

Solely as showing notice of the Chapman accident to 
the company there was offered in evidence part of a 
declaration filed August 31, 1909, in a suit by Miss 
Chapman against appellant and at appellant’s sug¬ 
gestion (p. 22) the whole declaration was considered in 
evidence. 

The court admitted the evidence as to other accidents 
(see the first exception made to the court’s testimony on 
page 15) solely as showing notice to the company and 
not for any other purpose and refused to admit the 
record showing the outcome of the Chapman case 
(p. 24) > 

The appellant by its operating vice-president and former 
engineer Mr. Hanna (p. 25) gave testimony to the 
effect that the bars at the window had been adopted as 
a device that would cause a person’s hand to touch in 
getting through “and so giving them warning.” A good 
deal of the business was pleasure riding and it was 
designed to make the cars pleasant, especially in summer, 
and a screen over the window would not be so pleasant 
in the summer as it would have the effect of “enclosing 
the car” and make people feel like they were in a chicken 
coop. 

On cross-examination witness testified that he knew 
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the Old Dominion electric cars and the Mt. Vernon 
electric cars out of Washington protected the windows 
with wire netting and that “he knew that a few accidents 
had happened’’ on the Chevy Chase line (p. 27) by 
people’s arms coming in contact with the poles. In an 
involuntary movement it was practically impossible for 
a man’s hand to go between the bars without the hand 
touching the bars and “impossible to hit the bar and the 
pole at the same time because nobody’s hand is that 
long.” There was no substantial difference between the 
poles in construction but some difference in details and 
the poles were “practically according to the approved 
plans,” but he did not mean to say the Commissioners’ 
representatives were there when each pole was set. The 
cars lurched some, how much would depend on condition 
of the track; a loose joint would cause lurching. Lurch¬ 
ing would be as apt to be away from the pole as toward 
it and would not be an inch at the height of the window. 
No objections were interposed during the witness’ 
testimony. 

Conductor Mock, for the appellant, when asked 
what he knew, replied (p. 29), “He put his hand out of 
the window and was struck by a pole, so he told me; I 
didn’t see it.” 

“Q. What did he tell you. A. He told me he struck 
his hand on the pole.” 

Counsel for appellant not being satisfied with this 
answer inquired further and witness responded that as 
well as he could remember appellee said he put his hand 
out of the window pointing to some work. On cross- 
examination witness said appellee was hurt on the 
bridge and he did not know what work could be pointed 
out on the bridge. 

In rebuttal appellee testified he did not tell the con¬ 
ductor he was pointing out the window when he was 
hurt. At the suggestion of the jury appellee’s hand 





was measured and was found to be 7 inches long and 
4J inches from the end of the middle finger to the 
knuckle. 

The court charged the jury fully (pp. 32-34) and said 
it was for it to find as a fact whether there was negli¬ 
gence in the maintenance of the pole and also that it 
was for it to find as a fact whether the bars served as a 
warning and if so whether as a sufficient warning to 
appellee as a reasonable man. It specifically restricted 
the evidence of other accidents to the matter of notice. 


ARGUMENT. 

The case made is clearly shown by the record in the 
instant matter and obviously is different in important 
respects, as established by the findings of fact by the 
jury, from the case made in Chapman vs. The Capital 
Traction Company, though not in the matter as to which 
the Chapman accident was notice to the carrier. Find¬ 
ings of fact are exclusively within the provision of the 
jury, and not of the court. 

In the Copland case, the record is clear that the plain¬ 
tiff was on a rocky swaying car and that either as the 
result of the swaying and an absolutely involuntary 
movement, or of movement that was practically in¬ 
voluntary and given greater length by the swaying of 
the car, the plaintiff was injured by his hand getting 
out of the window and coming in contact with a pole 
that at the collar part where the blow struck was only 
three and one-half inches from the side of a 
standing car and still less from a swaying or 
lurching car. The jury has found the appellant negli¬ 
gent, and that the appellee was not guilty of any con¬ 
tributory negligence. At no time did Copland in any 
way project his finger or hand outside of the car. 

7614—2 



In the Chapman case the record is that the pole was 
more than five inches from the side of the car and there 
was no evidence that the distance was lessened by sway¬ 
ing. While the difference is small in one sense, it is large 
in another, in its possibilities. And this court can not 
find as matter of law that a jury was not entitled to hold 
it negligence in the Copland case and not negligence in 
the Chapman case. 

But the verdict of the jury in the Chapman case 
was entire, and the issue was squarely presented as to 
whether Miss Chapman had not been guilty of con¬ 
tributory negligence, and apparently the jury in the 
Chapman case so found. Certainly its verdict this court 
can not say was not predicated on the question of con¬ 
tributory negligence. The act of Miss C hapman was 
deliberate, she put her arm in an uncomfortable position 
where it did not belong, almost on the top of an iron bai 
and pointed her hand intentionally out of the car window 
at least five inches. In the Copland case these elements 
are wholly wanting and Copland kept himself within the 
car. 

Chapman vs. Capital Traction Company, 37 App. 
D. C., 479. 

This court in its statement of facts of the Chapman 
case, said (p. 482): 

“She took a seat next to the window, and put 
her left arm on the top one of the bars across the 
windows. . . . At Woodley Lane plaintiff 

was looking out of the window, and spoke to her 
companion of a house in the course of construction 
there. Her left arm was still on the top bar of the 
window. She pointed with her hand to the house, 
and her fingers were struck by a trolley pole. 
. . . (p. 483). The top bar came below the 

shoulder of the plaintiff, and she had to raise her 
elbow to rest her arm upon it.” 
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Opinion (p. 485): 

“It seems quite clear from all the circumstances 
in evidence that had plaintiff’s arm and hand re¬ 
mained in rest upon the bar, the injury would 
not have been sustained. There was no dis¬ 
turbance of the car causing the hand to protrude. 
It was its voluntary extrusion by plaintiff, point¬ 
ing out the house to her companion, that caused 
it to come in contact with the pole.” 

The plaintiff in that case claimed it was negligence as 
a matter of law to fail to give direct notice or warning 
by signs or conductor calls of the danger of a person’s 
hand coming in contact with one of the poles by reason 
of the increased width of the cars, and that the car was 
a new type of car, whereas the plaintiff had been ac¬ 
customed to riding to Chevy Chase in the former and 
narrower cars. The court held the matter of warning 
ivas a question for the jury , following the contention of 
counsel for the traction company. 

Now, in the instant case, the counsel for the traction 
company are insisting that this same notice indirectly 
by means merely of the iron bars at the side of the window 
made the plaintiff guilty of contributory negligence as a 
matter of law and there was no question for the jury. 

On the question as to presumption of negligence and 
burden of proof, the court said in re Chapman: 

“ Where an injury occurs to a passenger through 
some accident to the means of transportation, 
which, with the exercise of ordinary care by the 
carrier’s employees would not ordinarily happen, 
it affords reasonable evidence from which negli¬ 
gence would be inferred, unless explained. It 
has been held that the same inference arises in 
case of an accident happening to a passenger 
getting on or off of a car while under the control 
of the carrier, and which, in the usual and or¬ 
dinary course of things, would not happen with 
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proper care. ... In the case at bar there 
was no injury to the means of transportation, 
and no facts relating to the cause of the accident 
that were peculiarly within the knowledge of 
the defendant, that Would justify the presumption 
of negligence, and the jury were properly so 
informed.” 

The Declaration and the Warning and Swaying. 

Counsel for appellant in this court in the brief made 
contentions for the first time that were not advanced to 
the trial court seasonably, if ever, and objections that 
had they been advanced would have resulted, had the 
court found, as we believe is not the case, any amendment 
necessary, by amendment of the declaration under the 
liberal code provisions therefor. 

As matter of fact no amendment was or is necessary. 
Counsel for appellant have attempted to set up that the 
declaration was founded solely and alone upon the actual 
proximity of the trolley pole to the car. The declaration 
has been set forth fully in the statements of facts and it 
is plain from it that counsel set forth the facts constitut¬ 
ing the negligence, and that it consisted in having metal 
bars with spaces between so close to the trolley pole that 
“without any notice or warning” of the danger a momen¬ 
tary turn of the plaintiff’s wrist while the arm was 
resting on the open window sill caused serious injuries, 
there then being added the general averment of the negli¬ 
gence of defendant and the injury happening, it being 
averred it was appellant's duty so to construct its rail¬ 
way and lines of trolley poles and so to use its cars and 
equipment as not to endanger the safety of passengers. 
The appellant, the court and all others understood, and 
the declaration so showed, that they were concerned with 
a moving car and not a car standing still and the distance 
necessarily depended, between car and pole, upon the 
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effect of the movement of the car upon this distance or 
space between the two, and thereby made the matter of 
swaying an essential feature of the matter of space 
between car and pole* 

So well was this understood by the astute and exceed¬ 
ingly experienced counsel for appellant that an inspec¬ 
tion of the record will show that he made no objection 
whatsoever to the testimony of the first and principal 
witness for the plaintiff, who described the occurrence 
and coupled up the movement of the car, its swaying and 
the accident itself as being all part of the res gestae. 

Likewise counsel made no objection to the testimony 
of the plaintiff, and none with respect to most of the 
testimony of the witness Curtis on direct examination as 
to the swaying of the cars and their effect in increasing 
the danger. It was not until all this testimony was in 
without objection, that finally counsel for appellant 
made a technical objection with respect to the declara¬ 
tion, after other objections were overruled. 

At this stage the objection would have come too late 
had it been good, if seasonable originally, and, as shown, 
it in fact and in law is without merit. 

Evidence of Other Accidents Competent as Notice. 

The real point of the objection of counsel for appellant 
is that evidence of prior accidents was admitted. Such 
evidence it is thoroughly well established now is com¬ 
petent in such a case as this; not that the former accident 
itself is to be tried over again, but that where the question 

turns on what precautions were used and what high 
prudence, foresight and skill did the carrier use to 
safely transport the passenger for hire, prior accidents 
may be shown as notice to it of the danger of the instru¬ 
mentalities it was employing in the conduct of its busi¬ 
ness and the warnings it gave of danger, conceded now 
in appellant’s brief to be ever existent. 
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The matter is so thoroughly considered in a federal 
case, counsel quote the same at length. 

Chicago Great Western Railway Company vs. Mc¬ 
Donough, 101 Fed., 057-67, Justice Vandeventer deliver¬ 
ing the opinion: 

“The explosion in question occurred in June, 
1904, and resulted from the bursting of one of the 
tubes or flues nearest the fire when the pressure 
was only normal or the usual working pressure. 
Over the defendant's objection evidence was 
admitted of a similar explosion in 1900, something 
over a year after the boiler was installed, of two 
others in the fall of 1901 and of still another in 
the fall of 1903. The admissibility of this evi¬ 
dence is one of the questions presented by the 
assignment of error. It was admitted as tending 
to show some notice to the defendant of the 
probable length of time that the tubes could be 
used with reasonable safety, in the conditions 
surrounding their use in that boiler, and as 
bearing upon the precaution which in the exercise 
of reasonable or ordinary care should have been 
taken thereafter in inspecting and testing them 
to determine whether they were in reasonably 
safe condition to be used; and the jury were 
! plainly instructed that it could be considered for 
that purpose and none other, and particularly 
that it could not be regarded as any evidence of 
negligence at the time of the prior explosions. 
Considering the restricted purpose for which the 
jury were permitted to consider it, we entertain 
no doubt that it was properly admitted. . . . 

To be reasonable or ordinary the care must be 
proportionate to the danger. 

“As quite apposite we quote from Wharton on 
Evidence, Volume 1, Sections 40-41: 

“ ‘But when a party is charged with the negli¬ 
gent use of a specific agent and when the case 
against him is that he did not use care propor¬ 
tionate to the danger , then the question becomes 
material whether he knew or ought to have known 




of the extent of the danger. On such an issue as this 
it is relevant for the party aggrieved to put in 
evidence all disconnected acts of which it was the 
duty of the defendant to have been cognizant and 
which if he were cognizant of them would have 
advised him of the extent of the danger and would 
have made it his duty to take precautions which 
would , if faithfully applied, have prevented the 
injury sued for .’ 

“An instructive and leading case upon the sub¬ 
ject is Morse vs. Railway Company, 30 Minn., 
465-71, where the plaintiff was permitted for the 
purpose of showing the defective character and 
dangerous tendency of a railroad switch to pro\ e 
that other engines and cars had left the track at 
the same point. In holding this evidence admis¬ 
sible for the purpose stated it was said by Judge 

Mitchell: —> 

“ ‘It was, of course, not competent for the pur¬ 
pose of showing independent acts of negligence 
but on principle it is clearly admissible when it 
tends to show that the common cause of these accidents 
is a dangerous or unsafe thing. > * • These 

effects are in the nature of experiment to show the 
actual condition of the instrument. Upon any 
issue as to the condition or safety of any work oj 
human construction designed for practical use , e\ i- 
dence showing how it has served when put to the 
use for which it was designed would seem to beai ^ 
directly upon the issue.’/Note: It will be ob¬ 
served that the appellant itself put on the evi¬ 
dence of its chief engineer, Mr. Hanna, of his obser¬ 
vations merely with respect to devices used by 
other roads in other cities and presumably under 
other conditions and now objects to evidence of 
what happened in actual use.’’ 
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Justice Vandeventer’s opinion continuing said that 
the further contention was made that the conditions 
at the times of the prior explosions were not substantially 
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t he same as those at the time of the explosion in ques¬ 
tion. But, said the opinion— 

“Primarily it is well to observe that sameness 
in every detail is not necessary, but only simi- 
larity in these conditions, that is, in such as 
reasonably might be supposed to affect the tend¬ 
ency in question . . . We can not say that 

this change was sufficiently substantial to render 
the evidence of the earlier explosions inadmis¬ 
sible.^ 

The court further held that the charge as a whole 
must be looked to to determine whether it was fair and 
fairly presented the case rather than particular expres¬ 
sions in parts of it. 

This was said in a master and servant case where the 
rule is ordinary care. How much stronger than in a 
passenger case where the rule is the highest care and 
foresight? 

Hovt vs. N. Y. L. E. & W. R. R. Co., 118 N. 

%7 

395-405: 

The defendant was refused the right to show that the 
same wagon which had overturned the next day had 
come near to overturning previously, conditions in 
general being similar. Held error. The court said: 

“This put this case in line with that numerous 
class of cases holding that where a difficulty is 
shown to exist that fact may be legitimately 
strengthened by proof of other and similar 
effects both before and after the effects were pro¬ 
duced which form the subject of the trial.” 

fvent vs. Lincoln, 32 Vt., 591-97. 

“In actions against towns for insufficient high¬ 
way, evidence of the effect of carriages driven 
by other pesons than plaintiff over the same road 
has a tendency to show its fitness or unfitness for 
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public travel and is therefore competent, whether 
such carriages are like that driven by the plain¬ 
tiff or not, and notwithstanding no evidence be 
given as to the rate of speed or degree of care 
with which they were driven.” 

With respect to the statement in the brief of appel¬ 
lant (p. 28) tending to imply that there was no negli¬ 
gence in this case on its part and no notice to it of a 
danger to passengers from the form of its window guard, 
separated iron bars, and the exceedingly close proximity 
of some of the poles to the sides of the car, and the reduc¬ 
tion of even that small distance through lurching of cars, 
inasmuch as only two accidents had occurred, it may be 
said, first, that the statement is incorrect as a matter of 
fact, and, second, unsound as matter of law. 

Because the appellee put on evidence of only two acci¬ 
dents, prior to the accident to appellee, it does not 
follow, nor will this court presume that these were the 
only accidents. The fair inference is that these were 
two of which appellee became apprised, not that there 
were no others. Chief Engineer Hanna, in his testimony, 
himself contradicted the statement in appellant’s brief, 
because he says that he did have notice of a few acci¬ 
dents, exclusive of the Curtis accident. 

The argument in appellant’s brief that notice of the 
Curtis accident was not brought home to the company 
proceeds on the theory that notice to the conductor and 
motorman of the accident to Mr. Curtis and the stop¬ 
ping of the car in consequence of it, while Mr. Curtis was 
laid out on the grass to revive, was not notice to the 
company. It is submitted this argument is absurd. 

As matter of law, the proposition that if there had 
been only two prior accidents brought home to the knowl¬ 
edge of the company it would be no evidence of notice of 
danger to it, is refuted in Dulligan vs. Barber Asphalt 
Company, 201 Mass., 227, wherein the court held that 
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an instruction was improper which was based on the 
proposition that if the explosion was of such infrequent 
occurrence as to be unknown to men engaged in the 
business for a period of many years, then the defendant 
was not responsible for it. In this case the court also held 
that evidence of occurrence of prior accidents was 
admissible. 

In a case where the highest care and foresight is the 
rule the carrier can not # weigh its receipts from ploasuio 
riding against even a few accidents or one only and then 
relieve itself from compensation to the one or the few, 

The Whole Chapman Record was Inadmissible. 

With respect to the contention that the whole record 
of the Chapman case should have been admitted in evi¬ 
dence the short answer is that the jury were not retrying 
that case; they were simply trying the Copland case and 
the accident to Miss Chapman was merely before them 
on the point that the notice afforded by the iron bars 
did not in fact warn passengers that there were iron poles 
so near the track that they were in danger if their hands 
Went beyond the bars, and hence the appellant was not 
performing the duty devolved on it toward passengers of 
exercising the highest degree of care, caution, skill and 
foresight consistent with the practical operation of its 

cars to avoid injury to passengers. 

As the verdict against Miss Chapman presumably was 
based on her contributory negligence it would clearly 
have been misleading to the jury to have tempted them 
to find Copland guilty of contributory negligence 
because Miss Chapman had been so found. 

The judgment and record in the Chapman case was 
competent under no theory of the law. It was not res 
judicata between Copland and the traction company 
because the issues between them had not been tried in 
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Chapman vs. Traction Company, and Copland was 
neither a party to nor privy to a party to the Chapman 
suit. 

It was not stare decisis because the contributory 
negligence of Miss Chapman could not in the nature of 
things be a precedent by which Copland was bound as 
by a rule of law that has become settled by decision. 

Each case stood on its own bottom. All that the 
Chapman case can possibly stand for is that this court 
pronounced the matter one of fact for the jury and not 
of law for the court, a ruling which appellant seeks to 
deny as binding. 

A curious non sequitur is to be found at page 26 of 
appellant’s brief wherein appellant, conceding the loca¬ 
tion of the poles to be dangerous, says the danger was 
known but was guarded against by the “warning bars 
and guards,” and yet denies that it was a fact for the 
jury to pass on as to whether those “warning bars and 
guards” were sufficient and should have been continued 
in the light of the fact of knowledge brought home to 
appellant that passengers, notwithstanding, were injured 
by the dangerous proximity of the poles. 

It is clear that it is for a jury to say whether when poles 
are at varying distances from a running car and knowl¬ 
edge of the inadequacy of the facilities (see appellant's 
brief, page 28) in the nature of a warning is brought home 
to appellant, it has discharged its duty to a passenger. 

The cases cited by appellant in which it is held negli¬ 
gence as a matter of law for a passenger to voluntarily 
or inadvertently protrude any part of his person through 
a window of a moving car relate in almost every instance 
to passengers upon a steam railroad, and there is one 
case cited by appellant in which the rule was applied to 
a rapidly moving interurban electric car, but as to street 
railway cars it is generally held that it is not negligence 
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as a matter of law for a passenger on such vehicle to per¬ 
mit his arm or head to protrude from the car to a slight 
extent. 

Georgetown & Tennallytown Ry. vs. Smith, 25 
j App. D. C., 259. 

t /LaBarge vs. Union Electric Co., 13S Iowa, 091. 
V sinmmorc jw (descent City Ry. Co., 34 La. Ann., 


139. 


V Dahlberg vs. Minneapolis St. Ry. Co., 32 Minn., 
404. 

In the case of Chapman vs. Capital Traction Co., 37 
App. D. C., 491, this court refused to hold as a matter 
of law that Miss Chapman pointing her hand out of the 
window was guilty of contributory negligence, but left 
that question to the jury, and held further that even 
pointing her hand out of the window beyond iron bars 
that were placed over the window for the alleged pro¬ 
tection of passengers was not negligence as a matter of 
law, and in this connection the court said: 

“While it would seem that window rods of the 
kind in this case would ordinarily serve no other 
good purpose than that of preventing the extru¬ 
sion of the head or body of a passenger, and there¬ 
fore contain a notice or warning of probable 
danger in the extension of an arm or hand through 
the openings between or above the same, yet 
whether this be the fact is, in our opinion, a 
question for the determination of the jury, and 
not the court, in finding whether there was negli¬ 
gence on the part of either carrier or passenger. 
Assuming that a direct instruction to the jury that 
the existence of the bars was necessarily notice 
and warning to the plaintiff would be error, we do 
not find that the words quoted took the question 
of fact from the jury.” 

This court cited with approval in Georgetown and T. 
R. Co. vs. Smith, 25 D. C. App., 270, the following from 


4 





* 


J 


► 


* 


K 




19 

the opinion of Judge O’Brien in Sias vs. Rochester R. ( 
Co., 169 N. Y., 118: 

“Nor has this court ever held that it was con¬ 
tributory negligence as a matter of law for a 
passenger to protrude his body slightly beyond 
the side of the street car, but it has held that the 
conduct of the passenger in such cases, whether 
negligent or otherwise, is a question for the jury. 


Swaying of the Car. 


Assignment of error No. 3 based on alleged error of 
the court in admitting testimony as to swaying of the 
cars it is submitted is clearly without merit. The facts 
of the case showed that the Copland car did sway and the 
plain inference from the testimony of Davis is that the 
swaying of the car was associated with the accident. 
No objection was made to this testimony and it was for 


the jury to draw the inferences and deductions from it 
and for appellant if it did not object, as it did not, to 
exercise its right of cross-examination on the point—a 
right obviously not exercised for fear of making the 
matter stronger with the jury. 

Likewise no objection was made when witness Curtis 
first gave testimony as to the swaying of the cars and its 
effect upon the safety of passengers in respect of the 
proximity of the poles. Objection to this line of testi¬ 
mony came too late if it had been of original merit. 

But, it was without merit. The witnesses Curtis and 
Weir were testifying as to matters of notice to the com¬ 
pany. The appellant was bound in considering the notice 
brought home to it by prior accidents, of which Vice- 
President Hanna said he knew of a few 7 , to take note of 
the fact that the sw 7 aying of the cars w T ould have an influ¬ 
ence in causing passengers’ hands to be thrust further 
from car windows; likewise it w r as of direct and immediate 
importance as bearing on the extreme danger of very 
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close poles, such as that which injured appellee, inasmuch 
as, to the extent that the sway sent the side of the car 
nearer the pole, it momentarily decreased the measured 
distance between the side of a standing car and the pole. 
The jury and the court, and appellant and appellee, 
were concerned with a fast moving car and not a stationary 
car. If it were competent to prove the measured standing 
space it obviously was competent to qualify that space 
by the extent necessary under actual working conditions. 

The Case One of Fact and Not of Law. 

Assignment of error No. 7 would make it a matter of 
law, that if the Commissioners had approved the blue¬ 
print or map of location of the road the matter was with¬ 
drawn from consideration of the jury as to whether the 
poles were negligently and dangerously close to the cars— 
and that although it appears in the execution of the 
plans some poles were located nearer than others, that 
the cars were later increased in size and that the matter 
of window guards was not even committed to the juris¬ 
diction of the Commissioners, nor, if so, such jurisdiction 
was ever invoked. 

A Confusing and Non-Applicable Prayer. 

Assignment of error No. 8 deals with a prayer which 
in the Chapman case was granted. Appellee submits 
that in the instant case the grant of such prayer would 
have been absolutely misleading, that the prayer itself 
is not.proper because of its omissions while undertaking 
to cover the whole case, because it as drawn is open to 
serious objection for want of clearness and definiteness, 
and because the charge of the court gave appellant more 
than it was entitled to as concerns the legal contention 
sought to be obtained through the medium of this prayer. 

In the Chapman case the jury was concerned with the 
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l single thing, whether the pole which injured her was so 

I dangerously close to the track that its maintenance was 

negligence in the light of the fact that the company ought 

* to have known that passengers might put their arms up 
on the top rail in an uncomfortable position and might 
deliberately point with their hand outside the car 

* window to objects of passing interest. 

In the instant case the question was whether the 
company was negligent in maintaining poles dangerously 
near the track and open windows with metal bars 
through spaces between which in the movement of the 
( car, which car carrying the appellee according to the 

unobjected to testimony was a rocky car swaying side- 
wise, or otherwise, a passenger’s hand might be thrust 
L while he was sitting and keeping within the car through 

his merely moving his hand, his elbow being at rest, 
in an every day small gesture to a fellow passenger. 

► It would have been reversible error had the instruc¬ 
tion been granted and a verdict adverse to appellee 
been reported founded thereon. The instruction em¬ 
bodies more than one proposition, and if any part of the 

► instruction is erroneous it was not error to reject it in 

. toto, and likewise it was not error if the instruction would 

have been misleading and confusing, in any part, as 
tending to center the whole case on one matter where 
there w r ere several matters for the jury to consider in 
arriving at its verdict. The court properly so con¬ 
sidered and covered the whole matter in an entire and 
embracing charge that covered all the ground. The 
. general exception to the part of the charge covered by 

this instruction was not sufficiently specific to avail 
►* even if it would have availed if made more definite 

y (Rec., p. 34). 

Sweeney vs. Ewing, 228 U. S., 233: 

K Where two propositions are coupled together in a re¬ 

quested instruction, no legal error is committed by the 
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trial court in refusing the request, if either part of it is 
not well founded in law. 

Conceding arguendo merely for the moment that there 
was no presumption of negligence in the instant case it is 
submitted that the latter part of the prayer as applied 
to the ( opland case was vicious in requiring appellee 
to prove by a preponderance of the testimony that the 
maintenance’ of the trolley pole “unnecessarily and 
negligently imperiled the safety of passengers,” and “that 
said negligence was the proximate cause of the plaintiff’s 
injury,” withdrawing thereby from the jury, what the 
measuiement of plaintiff’s hand by request of a juror 
showed was a fact deemed by the jury of importance, 
namely, the running of a rocky car with window spaces 
through which a passenger’s hand could easily move, in 
such close proximity to dangerous poles. 

In Chapman vs. Wash., Alex. & Alt. Vernon Ry., 2(S 
D. C. Appeals, 481, this court said: 

“In Gleeson vs. Virginia Midland Ry. Co., 140 
L. S., 435, the court, at page 443, said: ‘Since 
the decisions in Stokes vs. Saltonstall, 13 Peters 

1 ^ 1 :. a, V , 1 Ne 'v Jersey R. & Transp. Co. vs. Pollard’ 
— \\ allace, 341, it has been settled law in this 
court that the happening of an injurious accident 
is, in passenger cases, prima facie evidence of 
negligence on the part of the carrier and that (the 
passenger being himself in the exercise of due 
care) the burden then rests upon the carrier to 
shm\ that its whole duty was performed and that 
the injury was unavoidable by human foresight.’ ” 


I he defendant s third prayer was in direct conflict 
with the foregoing and in conflict with the opinion of 
thh court in the case of City and Suburban Ry. Co vs 

Svedorg, 20th Appeals D. C., 543, in which Chief 
•Justice Alvey said: 

“It is true to make out a prima facie case the 
burden of proof of negligence is on the part of the 




defendant, as the cause of the injury was upon 
the plaintiff, but this burden is changed in the 
case of a passenger .” 

The third instruction was also objectionable in that it 
related to but a single portion of the evidence. 

Sullivan vs. Capital Trac. Co., 34 App. D. C., 358-65: 

“We also think that, in refusing to grant the 
second and third instructions requested by plain¬ 
tiff, the court committed no error. Those instruc¬ 
tions were objectionable in that they related to a 
single portion of the evidence and required the 
jury to find negligence on the part of the defend¬ 
ant from that fact.” 

An instruction designed to cover the entire case should 
embrace all the essential elements involved in the case. 

Plattsmouth vs. Boeck, 32 Neb., 297. 

Willmott vs. Corrigan Ry. Co., 106 Mo., 535. 

An instruction which tends to disparage and under¬ 
value part of the case is improper. 

Bachmeyer vs. Mut. Reserve Assn., 87 Wis., 325. 

If there are two or more important issues, and there is 
any doubt as to which is the main one, or that any one 
of them is such, the court should not single out one and 
present it as the controlling one. 

Bowden vs. Achor, 95 Ga., 243. 

It was for the jury to take, as the court directed them, 
the whole evidence and find whether the appellant had 
failed in the high care, caution, prudence and foresight 
it owed the passenger. It was for both sides to adduce 
all the facts that would tend to show the truth as to the 
real moving distance in operation between car and pole 
and the warning if any of the metal bars and the danger 
if any the combination of metal bars alongside the open 
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windows and poles immediately outside occasioned to 
the unsuspecting passenger acting, as found by the jury, 
in an ordinarily prudent manner and within his clear 
rights as a passenger. 

The prayer is further objectionable in both omission 
and commission. The point was not, we believe, called 
to the court’s attention before but the prayer lacks 
simplicity, clearness and precision. It needs recasting. 
It is what may be called an entire prayer, that is, a prayer 
to cover the whole case and intended to be disposing 
thereof if adopted and found by the jury. It omitted 
all reference to the high care and foresight the jury 
must find the carrier should observe in the maintenance 
of the pole; it declares the jury must find the poles’ 
maintenance “unnecessarily and negligently imperiled 
the safety of passengers within the car.” All passengers 
or only those at one side of the window? What if the 
jury found the pole necessarily but negligently imperiled 
safety of passengers—that it was necessary for the pole 
to be where it was under the scheme of the road in 
general but that it was negligent for the carrier to 
| maintain it there. 

L. & N. R. R. Co. vs. Hall, 87 Ala., 708 (4 L. R. 
A., 710). 

Instructions should be plain, simple and easily under¬ 
stood. They should be free from obscurity, involvement, 
ambiguity and tendency to mislead. A charge obnoxious 
to any of these objections should always be refused, even 
though, on dissection, it may assert a correct legal 
proposition. The office and purposes of charges are to 
enlighten the jury, and to aid them in arriving at a 
correct verdict, as plain, common sense men. 

See also Chabert vs. Russel, 109 Mich., 571. 

It is not error for the court to refuse a request for an 
instruction when the instruction is not in proper form, 
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even though it could be modified, limited or qualified 
so as to make it not objectionable. 

Rolfe vs. Rich, 149 Ill., 436. 

Rogers vs. Leyden, 127 Ind., 55. 

Missouri Pac. vs. Cullers, 13 L. R. A., 542. 

The prayer is further objectionable, it is submitted, in 
that it states erroneously the legal principles as to pre¬ 
sumption of negligence and preponderance of the evi¬ 
dence. The court will notice judicially that Chevy Chase 
Lake is in Maryland and that the car was proceeding 
from the District of Columbia into Maryland. The 
jury has found, and its finding is conclusive, that appellee 
was not guilty of contributory negligence. This court 
should give equal and we believe controlling weight to 
the law of Maryland, it having been thoroughly ex¬ 
pounded by the highest court of that State, on the 
subject here immediately involved, so that the courts of 
the two jurisdictions would be in harmony, especially 
as the Maryland law is in accord with the federal author¬ 
ities. The federal law is (see Home Benefit Assn. vs. 
Sargent, 142 U. S., 691), that where there is presumptive 
evidence of negligence the defendant must overcome the 
presumption “by evidence that outweighs that of the 
plaintiff.” 

Jones vs. United Elec. Rys., 99 Md., 64, has settled 
conclusively that where a passenger on a car is injured 
in the course of his journey without contributory negli¬ 
gence on his part there is a presumption of negligence 
on the part of the carrier and the onus is on it. 

See also: 

Gleason vs. Va. Mid. R. Co., 140 U. S., 443. * 

Ency. Sup. Ct. Reps., vol. 3, p. 587. 

Shay vs. Camden Ry., 66 N. J., 335. 

Houghton vs. Ry. Co., 1 Calif. App., 576-78. 

Chgo. Rys. vs. Kramer, 234 Fed., 246-50. 

Lee Line vs. Robinson, 134 C. C. A., 287. 





The expression of the Supreme Court in Home Assn. 
vs. Sargent, supra, is clear and simple and was a right to 
which appellee, who is not here complaining, was entitled. 

I Furthermore, however, while the court did not in its 
charge use the phrase “preponderance of evidence,” it 
is clear, taking the charge as a whole, that the judge 
presiding did direct the jury that after considering all 
the evidence they must find that the plaintiff had estab¬ 
lished and proved as a fact that the location and mainte¬ 
nance of the pole where it was, coupled with the lack of 
warning and the use of metal bars at the open window 
was, in fact, negligence. This was all the appellant was 
entitled to have. The finding of such as a fact necessarily 
meant that it was established as a fact after weighing 
all the evidence on both sides. 

Before passing from this assignment it may be well to 
call to the court’s attention the fact that there is no 
evidence from which either a court or a jury would be 
entitled to find as repeatedly suggested by appellant that 
appellee “thrust” his hand out of the window. The 
evidence of the sole witness to the accident warrants no 
such inference. The only testimony of appellant on 
this score is that attempted to be procured from Con¬ 
ductor Mock of an admission by appellee. The evidence 
is that it was Davis and not Copland who spoke to Mock. 

But no conclusion could be drawn from Mock’s testi¬ 
mony of an admission. Mock in a very short examina¬ 
tion makes two or three forms of admission. One is, 
“He told me he struck his hand on the pole” (p. 29). 
This is the fact beyond question and in this form is 
innocuous. Another is, “As well as I can remember he 
was pointing at some work,” and again “he said he put 
his hand out of the window.” Mock did not pretend to 
know anything of the matter himself and conjecture is 
necessarily the result of the hearsay recollection; it would 




be a mere guess as the record stands and stood, at the 
trial. Copland denied specifically the alleged pointing 
out the window. 

Other Objectionable Prayers. 

As to assignments 9, 10 and 11, they are objectionable, 
contending that the matter of the metal bars and the 
warning they afforded passengers was a matter of law 
and not of fact; these two instructions are also objection¬ 
able in that they misstate the record. They state the 
distance of pole from car at 4^ and 4J inches, whereas 
the collar on the pole, which Copland’s hand hit, was 
only inches standing, and less moving, from the car, 
and there is no evidence Copland “projected” his hand. 

The charge of the court, involved in assignment 12, 
as to contributory negligence and the voluntary or 
involuntary protrusion, it is submitted was entirely fair 
to appellant and wholly within the record and the fair 
inferences to be drawn by the jury from the testimony. 

It is respectfully submitted the judgment below should 
be affirmed. 

CRANDAL MACKEY, 

CHAS. H. MERILLAT, 
ISAAC R. HITT, 

Attorneys for Appellee. 



